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Law and Society in the Relations of States 



Introduction 


THIS book has been written because the author believes that, 
while legal ideas play a substantial and often beneficent part in 
the relations of States, their influence is grossly overrated in the 
traditional literature of international law and, on the other hand, 
discounted to excess by the Machiavellis of our time. To most 
men law has come to mean the complex of rules, procedures and 
agencies supported and enforced by politically organized societies. 
In the effort to justify the same name for their compilations of 
principle and usage, the champions of international law confuse 
two groups of institutions whose differences are at least as notable 
as their similarities. They claim for the systems that they formulate 
qualities which belong only to the legal order of the State and its 
subdivisions. It is none the less true that those who scoff at the 
mention of law on a supranational plane ignore one of the im¬ 
portant modes of transacting international business. As a factor 
actually influencing both the formation and the execution of 
national policies, the mass of material that goes under the name 
of international law or law of nations merits more even-handed 
treatment. 

The present work is an attempt at unprejudiced evaluation. It 
begins with a study of the way in which the principal theories of 
international law came into being and imposed a lasting fashion 
of apriorism upon the literature of the subject. Without postulating 
a law or society of nations, it then proceeds with an enquiry into 
some of the familiar patterns of international practice with a view 
to showing the extent to which they have been shaped by legal 
reasoning and by forms and norms of a legal type. It is less con- 
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cerned with the verbal conduct of governments than with their 
acts. As far as possible it avoids metaphysical assumptions and 
cleaves to an inductive method. But the enquiry shows how in 
specific instances a priori doctrine has influenced practice as well 
as how in others it has travestied the acts and the intentions of 
governments. 

Archaeology and anthropology have taught us that many thou¬ 
sands of years ago men were already living in groups, each of 
W'hich, while maintaining its own distinct social order, carried on 
intercourse with other groups in ways that fell into recognizable 
patterns. Long before the city-states of Greece began forming and 
reforming their leagues and alliances and submitting disputes to 
arbitration, kings had been negotiating through protected diplomatic 
missions, drawing up treaties, and declaring and fighting wars with 
approved formalities. Regulated interchanges occur among many of 
the primitive communities surviving in the modern world— a, fact 
which indicates that what we call civilization was not a condition 
precedent to patterns of intergroup relations. 

As we should expect, the Romans, with their instinct for precise 
legal formulation, made special and clear-cut arrangements for 
their dealings with foreign communities. The jetialeSy a priestly 
college of twenty members, served as ambassadors, negotiators and 
even sometimes as arbitrators. They determined whether or not 
there was just cause for war, and they performed the ceremonies 
connected with the declaration of war. The rules concerning the dis¬ 
patch, reception and treatment of ambassadors, the conclusion of 
treaties, and even the extradition of offenders, were in their keeping. 
All this was jus fetiale^ 

From Greek philosophy, where it had been familiar since 
Aristotle, the Roman legal writers borrowed the notion of jus 
naturale. In close relationship with it they developed that of jus 
gentium. Jus gentium was for them the common part of the legal 
systems of all civilized nations—something, thought Gaius,^ which 
natural reason had established among all men. To this jus gentium 
the jurists of the Empire were inclined to assign institutions of a 
type which in early Republican times were referred to as jus fetiale. 

^ The notes are on pp. 303-26. 
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Thus Pomponius declares that anyone who strikes an envoy of the 
enemy offends against jus gentium, under which such agents are 
inviolable. He cites the Republican jurist Quintus Mucius Scaevola 
to the effect that persons guilty of this offense are to be handed over 
to the State from which the envoy came. In the same passage he 
goes on to say that on the declaration of war against their people, 
ambassadors remain at liberty, for such is the rule of jus gentium.^ 

Now in spite of the zealous insistence of Coleman Phillipson and 
others that the Romans had a true conception of a law governing 
States as units, it is never quite clear in the specific texts whether 
their writers arc thinking of such a distinct system, or only of 
parts of Roman civil law which are more or less identical with the 
law of other States. In a passage of Gaius * upon which some stress 
has been laid by those who credit Roman jurisprudence with a clear 
conception of public international law, jus gentium is cited as the 
origin of the rule that things captured in war become the property 
of the captor. Yet the whole context is simply a list of modes by 
which Gaius thinks title is acquired in the law of all States, that is, 
jure gentium. 

What is clear, from the writings of Cicero and Seneca,'^ is that 
at least some Romans had the idea of a world-society in which 
they owed a duty of consideration and assistance to all other human 
beings. There is also a practical recognition of public international 
obligations in the advice of Quintus Mucius, referred to above, 
that one who has struck an ambassador should be handed over to 
the victim’s people. For all that, it remains a significant fact that 
Roman jurisprudence, which so illumined other fields of law, paid 
only the most fleeting attention to dealings between independent 
political communities. The great juristic literature is a product of 
the imperial period when, apart from wars with ‘^barbarians” on 
remote frontiers, Rome was concerned exclusively with subordinate 
communities. For these, though they might be allowed to retain 
their own legal orders for domestic affairs, Rome’s law-giving 
authority was final. The conditions demanding a distinct system of 
norms to govern the intercourse of equal States did not exist. 

For similar reasons, according to the traditional literature of 
the subject, there was no need for international law in medieval 
Europe. There were then two unities, the Church and the Holy 
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Roman Empire, which between them are commonly said to have 
given that much-divided continent greater social cohesion than it 
has since known. 

As a matter of fact, conflict between the two unities themselves, 
mingled with endless wars between kingdoms, dynasties, republics 
and feudal suzerainties, made the description “one society” as 
idealistically remote from the facts of medieval life as is the notion 
of international society or community from the world of today. The 
society of medieval Europe, whether the unifying principle were 
found in Empire or in Church, existed chiefly in the minds of the 
intellectual wielders of swords spiritual and temporal. The unity 
of religious, artistic and literary culture was a thin film over 
political anarchy.® 

Be that as it may, no special law to govern the relations between 
distinct political communities was formulated while Pope and 
Emperor divided or disputed sway over Europe. Theoretically all 
European peoples were subordinate to Church and/or Empire, 
and Roman and Canon I^aw are thought to have satisfied the need 
for a common legal order. True, in the literature of the Church 
there was extensive philosophizing about jus naturale\ and the 
notion of jus gentium was never lost. Isidore of Seville wrote his 
Ortpnmn sroe etymologiarum libri xx between 622 and 633 a.d. 
There, in Book V, chapter vi, he described jus gentium as touching, 
among other things, the occupation and settlement of new lands, 
war and captivity, treaties and truces, and the inevitable protection 
of ambassadors—all matters of what we now call international law 
or law of nations. The book was familiar in European centers of 
learning, and the passage just cited was reproduced in the Decretum 
Gratiani (Part i, dist. 1, c. 9).^ But the great impetus to thought 
about a common law governing sovereigns came with the break¬ 
down of the Empire, the formation of flamboyantly independent 
national States, and the rise of Protestantism. There was then no 
longer sufficient life in the old notions of imperial and ecclesiastical 
unity to satisfy even the theorists. 

Whether or not jus gentium had been thought of by the Roman 
jurists, or by Isidore of Seville, as a law especially appropriate to 
the mutual business of States, it had certainly been thought of as 
applicable to all persons in all places. That is why the name com- 



INTRODUCTION 


7 

mended itself to so many theologians and jurists of the Renaissance 
for the law of that great society which, as they imagined it, em¬ 
braced the princes and peoples of Europe, if not the whole world. 
The shift in meaning, from the Roman sense of the common part 
of civilized legal systems to that of a jus inter gentesy was hardly 
more than a change in the point of application. Even today, after 
three hundred years of theory specifically devoted to international 
law, the authorities still cite the “general principles of law,” 
which are precisely the jus gentium of the Roman jurists, as binding 
on States.® 

Responding to the challenge to find a new principle of unity, and 
stimulated by the rebirth of learning, philosophers and jurists of 
the sixteenth and seventeenth centuries inaugurated and gave 
volume to the literature on a law of nations. They also brought 
into currency a fund of ideas and terms which still make up most 
of the stock in trade of their successors. 

These “founders of international law” had at their disposal 
several convenient sources of authority and material. There was 
the doctrine of natural law, picked up from the Roman lawyers 
and already much elaborated by the patristic writers j there was 
jus gentium which, in so far as they distinguished it from jus 
naturaley they were able to identify with what they knew of the 
usages followed by States in their mutual dealings; and there was 
Roman Law, that “written reason” which supplied so many rules 
for the acquisition and loss of territory, for the conclusion and 
interpretation of treaties, and for the determination of delictual 
responsibility. Principles drawn from these sources could be sup¬ 
plemented and ornamented by borrowings from Holy Scripture 
and from the whole range of Greek, Roman, and patristic literature. 

From such materials, with repeated and confused attempts to 
resolve contradictions of doctrine and inconsistencies of practice, 
Vitoria, Pierino Belli, Ayala, Gentili, and Grotius, and a swarm 
of later writers on international law, compiled monographs and 
general treatises. Their books presented bodies of reasoned precepts 
which sovereigns were exhorted to observe as law in peace and in 
war. Neither the absence of defined sanctions, of a visible common 
authority, and of agencies of interpretation and enforcement, nor 
the remoteness of their doctrine from the actual conduct of govern- 
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ments troubled them overmuch. They were accustomed to the 
application of terms like jusy lex, law, droity and recht to much 
that lacked the essential characteristics of what we now call 
“municipal law.” While occasional writers noted a distinction be¬ 
tween morals and law, for generations the distinction was blurred. 
When John Austin’s analytical jurisprudence had made this con¬ 
fusion embarrassing, exponents of what Jeremy Bentham had at 
last named “international law” found in the self-limiting will of 
States the human authority, and in reprisals and war the sanctions, 
which had come to be regarded as necessary to the concept of law. 
They continued and still continue to derive some ill-defined sup¬ 
port from a vaguely conceived society of nations devoid of com¬ 
mon, sovereign will and of all law-giving power. 

It is an observable fact that governments conduct much of their 
business with one another in regular patterns, and that failure 
to conform is frequently the occasion for serious and sustained pro¬ 
test. Knowledge of these patterns is an essential part of the equip¬ 
ment for the foreign service of modern States. Under the pressure 
of immediate interest, governments do from time to time disregard 
what is said by other parties concerned to be the legal course of 
action j but when they do so they usually think it necessary to de¬ 
fend themselves either by a plea of emergency or by denying that 
the alleged pattern exists. The patterns, in other words, do have a 
normative effect; they influence the conduct of governments. 

It is further observable that governments carry on legal argu¬ 
ments with one another. They employ legal ideas and terminology 
in defending their own case and in seeking to break down that 
of the other party. This occurs even when substantial interests are 
at stake. Often, when the issue is not one of the first magnitude, 
the argument leads to an agreed settlement. The ideas invoked 
in such discussions are drawn from two main sources. One source 
is the law of nation-states, technically known in this context as 
“municipal law,” which is transferred by analogies often of doubt¬ 
ful relevance from the national to the international sphere. The 
other is the practice of States in their external relations—the pat¬ 
terns referred to in the preceding paragraph. The analogies from 
municipal law are usually presented on one side as “general prin¬ 
ciples of law,” the jus gentium of Roman terminology; and this 
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character is as frequently denied on the other. The practice invoked 
is represented as corresponding to a general consensus, as being 
a rule of law established by the consent of nations, and these 
allegations are contested by the other party. Such contradiction is a 
normal feature of legal argument, the unique feature in the inter¬ 
national sphere being the absence of an organ with authority, inde¬ 
pendent of the will of one party or the other, to end the dispute. 

States do, however, join voluntarily in ad hoc and standing 
arrangements for adjudication. When a dispute is submitted to 
them, the tribunals so established draw upon the same funds of 
norms to justify the decision which they wish to render. At this 
stage, as also in direct discussions between governments, great 
use is made of famous treatises. The opinions of revered writers 
are cited, theoretically as evidence of rule or practice, but often be¬ 
cause such opinions, quite apart from any relation to rule or prac¬ 
tice, afford a respectable ratio decidendi. 

Both in direct negotiation and in voluntary adjudication, then, 
the materials and the literature of what is known as international 
law or law of nations serv^e a useful purpose. They are used as 
instruments of national policy. Their invocation is one of the forms 
or stages of diplomacy. They assist in the relatively smooth dispatch 
of much international business, and it is probably true that in so 
doing they reduce the occasions of recourse to violence. 

But it is clear that these materials constitute only one of the in¬ 
fluences determining the action of governments. The same is true 
of municipal law in its bearing on the conduct of the individual. 
In routine business involving no issues likely to* develop into casus 
bellty it is extremely useful to have established norms by which 
questions in dispute can be settled. But where considerable interests 
are at stake the norms of international behavior exercise much less 
influence upon governments than does municipal law upon in¬ 
dividuals and groups within the State. The reason for the difference 
is not far to seek. It is known to the man in the street, is indeed 
the burden of his frequently contemptuous assessment of inter¬ 
national law. Law exercises its decisive influence within the state- 
society because under the machinery of government lies a founda¬ 
tion of strong community feeling and behind the abstract rules 
stands a complex of organs and procedures of compulsory inter- 
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pretation and enforcement. In the international sphere there is 
little but the abstract rule. Only slowly, and with immense difficul¬ 
ties arising out of the value which governments and peoples continue 
to attach to the sovereignty of their States, are we beginning to 
construct some prototypes of the organization usually associated 
with the term “law.” The preliminary condition of such organiza¬ 
tion, which is a sense of community, of shared values, is present in 
the international sphere only in a highly rarified form. 

Why, a hundred years after it became the fashion to divide law 
sharply from morals, do jurists go on claiming the patterns of inter¬ 
national conduct as part of their peculiar province? No doubt a 
sort of professional imperialism figures among the motives. But 
it is not only lawyers who talk in terms of international law. The 
practicing branch of the profession, indeed, accustomed as it is to 
courts and bailiffs, shares the popular contempt for what goes 
under that name. If “international law” and “law of nations” have 
found a fixed place in the language, this is partly because diplomatic 
debate finds these terms indispensable, and partly because unofficial 
crusaders for international peace, whether they be theoretical jurists, 
political scientists, or simply men of good will, sec the fruition of 
their hopes in the eventual “rule of law.” 

For centuries men of the highest motives have sought to enhance 
the normative operation of moral standards and approved usage 
in the mutual dealings of States by calling them “law” and co¬ 
ordinating them in “legal systems.” In all probability they will go 
on doing so. Nor is it clear that humanity will suffer greatly from 
this practice. 

Some disadvantages do accompany the transfer of concepts and 
terms from the state-environment, where they are native, to the 
profoundly different context of international relations. In the 
first place, this move into foreign territory throws legal theory 
into a confusion from which it can only emerge by violent dis¬ 
tortion of the phenomena which it seeks to unify. The distortion is 
no less apparent in the magnificently logical and barrenly abstract 
doctrine of the Viennese school than in the blatant inconsistencies 
of “consent” and “auto-limitation.” But we could afford to let 
theory flounder if there were no damaging repercussions on the 
practical plane. 
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After many attempts to justify an original preference for the 
classification of international usages as law, I have come to the 
conclusion that the effort involves wasteful self-deception and mis¬ 
direction of energy, and leads to false expectations on the part of 
the public. Those of us who have made such attempts have found 
it logically necessary to postulate a society or community of States. 
This assumption exaggerates the conjunctive and under-rates the 
disjunctive forces in international life, creates immediately an 
atmosphere of unreality, and results in the chronic misinterpreta¬ 
tion of events. These disadvantages, it may be said, are still on the 
theoretical plane. Unfortunately they assume a practical form in 
advice to governments, in programs for official and unofficial inter¬ 
national agencies, and in over-optimistic communication to the 
public on the trend of world politics. In periods of peace there is 
thus built up a confidence in the regularity and predictability of 
State action which would not be unreasonable if it were limited to 
minor matters of routine, but which extends to substantia! interests 
where orderly adjustment presupposes a strongly knit and w^ell 
governed society. Asserting the existence of international law and 
society, we evade the difficult task of reconciling men to profound 
changes in the authority ascribed to the State and in the citizen’s 
claims upon it before any dependable rule of law can be achieved 
on a world plane. 

To assert that a more realistic approach to the gigantic problem 
of world order would have saved humanity from its major catas¬ 
trophes would be overindulgencc in gratuitous speculation. But it 
is a fact that in the four hundred years since Vitoria delivered his 
RelectioneSy his jus gentium has gained little weight as a deter¬ 
minant of international events; and it is legitimate to suggest 
that doctrines which have paid little heed to the mainsprings of 
human action are partly responsible for this retarded growth. 
Yet we continue elaborating systems and codes which might work 
if States would agree to find in them the means of achieving their 
purposes. We keep our eyes closed to the real content of those 
purposes and to the processes by which they are defined. Thus we 
fail to discover W’’here they may be deflected from an unprofitably 
narrow self-regard towards fruitful social co-ordination, and fail 
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also to discover how to shape our international institutions so that 
they will facilitate and stabilize such co-ordination. 

An excuse frequently offered for the weakness of international 
law in times of crisis is that it is a primitive system. In the absence 
of specialized agencies of interpretation and enforcement there is a 
resemblance to the legal orders of some primitive communities. 
But the excuse is misleading. Primitive communities are commonly 
marked by a social solidarity and a dependence upon tradition 
which, with the scantiest organization, secure a high degree of 
law-obser\"ance. It is not suggested that the resulting static condi¬ 
tion is a desirable one for a society of nations. Essentially, how¬ 
ever, it is the lack of social solidarity among even the most highly 
civilized States that accounts for the weakness of international law— 
a fact which this professionally popular comparison tends to obscure. 
Blame for the unreliability of the international system of norms 
has been imputed by generations of moralizing jurists to the 
cupidity and short-sightedness of governments. The imputation 
can be partially justified. Recently, however, the conviction has 
grown that in their cupidity and short-sightedness governments 
are democratically representative. The discrepancies betw^ecn the 
abstract structure of international law and the facts of life probably 
spring from deeper causes. More study of the nature of the State, 
as that mechanism is understood and valued by the masses of 
humanity, together with closer analysis of the forces determining 
political decision, may yield us better knowledge of these causes 
and point the way to greater strength. Centuries of fine moral and 
juristic reasoning have left us with an imposing web of norms. 
More of such gossamer can be provided at will. What is needed— 
and what is difficult to achieve—is a tougher sort of institutions 
based upon interests so clearly defined and so broadly and firmly 
apprehended that they will prevail over particular and temporary 
defections. A jurisprudence which can render substantial aid in 
establishing such institutions must reinforce itself with the best in 
political science, sociology and social psychology. 

Thus my final thesis is that the future of international law is 
one with the future of international organization. Concretely, this 
means that progress towards clarity and effectiveness in a supra¬ 
national legal order will depend less upon the formulation and re- 
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formulation of general principles, or upon codification, than upon 
arrangements for the supranational administration of specific com¬ 
mon interests. The chances of success will be heightened by cautious 
and skeptical deliberation in the selection of interests. There must 
be a strong probability that the forces actually determining national 
policies will discern lasting advantage in subordination of the na¬ 
tional will to collective decision in the matter selected for supra¬ 
national administration. This does not mean that experimentation 
is to be excluded. It does mean that the idealistic enthusiasm of 
experiment will be disciplined by hard-headed and exhaustive 
scrutiny. 

It has been usual for governments to claim a special sanctity for 
their rights under treaties. A degree of validity and efficacy has 
been attributed to the norms set down in explicit agreements mid- 
w'ay between those of a general law of nations, on the one side, 
and the enforced rules of a fully organized legal system on the 
other. A priori, this should be correct. The relative clarity of 
explicitly agreed texts, coupled with certainty of the parties’ con¬ 
sent, should militate against evasion. In fact, while there is a net¬ 
work of well observed conventions on commerce, navigation, con¬ 
sular functions, extradition, copyright, patents and other private 
rights of property, and while it is hardly conceivable that the 
modern scale of international intercourse with its accompanying 
advantages could be maintained if these agreements were not re¬ 
garded as reasonably dependable, it remains true that the files 
of diplomacy are stuffed with disregarded treaties. The lesson is 
that special agreements, like the norms of a general consensus, must, 
in the absence of an appropriate system of enforcement, depend 
for their observance upon the parties’ continuing conviction of ad¬ 
vantage, reinforced possibly by moral scruples. These are, of course, 
the motives which determine the individual’s compliance with 
municipal lawj but in his case the calculation is heavily weighted 
by the prospect of penalties imposed by external authority. 

Moreover the clarity of meaning and certainty of consent 
achieved in treaties have been exaggerated. The inevitable am¬ 
biguity of words is multiplied when a text is declared “official” in 
two or more languages. In the absence of explicit agreement to the 
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contrar}', each party is final judge of that to which it has consented. 
In these circumstances, the difficulty of pinning a recalcitrant party 
down to any specific obligation becomes insurmountable. This means 
that when disputes occur the boasted superiority of treaties evapo¬ 
rates. 

It was just this difficulty that gave rise to a practice which 
promises greatly to increase the efficacy of treaties as instruments 
of international order. The clause referring disputes of interpreta¬ 
tion to ad hoc or permanent tribunals becomes increasingly fre¬ 
quent. With this device, a treaty takes on one of the essential ele¬ 
ments of true law, namely that its meaning in a particular con¬ 
juncture is finally determined by impartial authority. When this 
clause is accompanied by others stipulating penalties so designed 
that they can actually be imposed by an agency acting independ¬ 
ently of the wills of the parties, we find ourselves in an area of 
supranational law and society. The isolated segments of inter¬ 
national business administered in this effective way are still of 
small importance in proportion to the total content of world politics. 
But the fact that they undoubtedly exist engenders vast hopes in 
the immediate potentialities of world government. 

The belief is widespread that the world has passed from a post¬ 
war into a prewar period. Good men in many countries are des¬ 
perately trying to draw it back from its growing concentration on 
preparations for violence into the postwar mood of organization 
for peace. They advocate the swift construction of multinational 
federations for which the preliminary conditions do not yet exist. 
This book is not dedicated to the view that federation on a vast 
scale, even world federation, is impossible. But for centuries men 
have been devoting heroic energy to maximizing the power of the 
State as the instrumentality best calculated to further their pur¬ 
poses. The myths established in the process arc slow to replace." 
The history presented here cogently suggests that systems and 
structures built without due consideration of the strength of these 
myths in the hearts of men, as well as in their modes of govern¬ 
ment, are doomed to failure. It does not encourage the belief 
that even the fear of extinction will bridge the separatisms that 
tradition and indoctrination have imbedded in us. On the other 
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hand, this history records achievements in fields where, without 
any deep or sudden inroads upon national susceptibilities, collec¬ 
tive arrangements would show advantages easily appreciated by 
everyone. These point a way, long and difficult, but still a way, 
towards an effective social order transcending the State. 



PART ONE 


DOCTRINE 


1. Law of Nature and Law of Nations 


MODERN theory has paid warm tribute to the doctrines of natural 
law for their contribution to the so-called “modern system of in¬ 
ternational law.” Oppenheim , eloquently metaphorical, described 
|these doctrines as providing “the crutche s with whose help history 
has ta^ht m ankmd t o walk out of the instituti ons o f th e M 
[Ages^ in to those of modern times.” “The modern Law of Nations 
in particular,” he adds, “owes its very existence to the theory of 
the Law of Nature.” ^ This is true for what it is worth. Later 
in the same chapter Oppenheim aligns himself with those who 
deny the existence of a law of nature and assert that its hallowed 
place in legal thought has been taken by “the philosophy of the 
positive law.” This is misleading if, as it seems, the statement was 
intended to mean that “the philosophy of the positive law” has 
ceased to rely upon postulates drawn from the ancient treasure- 
house of jus mturale. The chief difference is that, whereas in the 
Renaissance recourse to metaphysics for the fundamental prin¬ 
ciples of any legal system was normal and open, today it is usually 
unconscious. Relatively rare in our time is the secular jurist who 
flouts the prevalently empirical style of thought and confesses 

[ openly, as Auzilott i does, that the fundam ental norm upon which 
h is system rest s is ajDe^Jiysi^iJhypfiLhe^ 

Natural law h^ ^ not ceased to be op enly invok ed as a body of 
principles having objective validity. Roman Catho l ic writers and 
teachers have kept the doctrine alive even in periods of the most 
acute skepticism, and of late it has won new adherents in the re¬ 
action against totalitarian tendencies among modern States. But 
the present style in jurisprudence tends rather to deny the legal 
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quality of what has passed under that name and to identify it with 
the notions of what is fair, just, or good prevailing in any given 
time and place, in other words with morals. Today we draw a sharp 
distinction between law and morals, and we have communicated 
even to the layman a pretty clear idea of the differences. The 
most palpable difference emphasized by contemporary doctrine is 
that the State in tervenes to enforce law, wh ereas moral s n ot con¬ 
verted into law are, for thfiii^jn^^ le^ft to co nsci ence, 

or to. the ^pressures of churches and pthex._SDdal institutions jjot 
identified with the Sjif^e. The likelihood of being brought willy- 
nifly before a court, and of being compelled to carry out its de¬ 
cision, is now a distinctive part of the common notion of law^ ® 
and it is precisely the abs ence of compul sory supranadonal inter- 
pretative an d j:xecutive agencies which accounts for the volume of 
abstract argument aimed at persuading laymen and legal profes¬ 
sion alike that there really is a law of nations. 

Less difficulty on this score confronted those Renaissance jurists 
to whom the fathership of international law is ascribed. The notio n 
of material force jvas not sg closely associated as it now is -with 
the notion of law, ^qsequently the conce pt o f law was not so. 
s harply differentiated from that of morals. The body of civil law 
most revered at that time, the Roman Law, lauded as the very 
ratio serif ta of social relntions, was one which in its period of great¬ 
est creativeness depen ded more upon self-help and voluntary ar¬ 
bitration than upon the direct use or threat of force by agents of 
the State. The official enforcement of appearance in court and of 
fulfillment of judgment was an outgrowth of the cognitio extraor- 
dinaria^ which was only becoming the usual procedure in civil cases 
as the classical period of Roman Law receded into the past.'^ To 
the greatest jurists of Rome, who were so constantly drawn upon 
by the Renaissance founders of our “law o f nations,’^ law had 
been 
to Ge 
flicts. 

T ^homas Aquinas had indeed closely associated human law with 
the power of coercion. According to him the making of human law 
belongs exclusively either to the whole people of a State or to the 
person or group entrusted with the power to inflict a penalty for 


less a b od y of enforce d rule s th an of preempt and reasoning 
draw n upon by p ri vate j iulices m their ^bitration of 
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disobedience.® This doctrine would have made divine or natural 
law, enforced by God, the only possible system governing sov> 
ereigns, and Samuel Pufendorf, as we shall see,*' accepted this 
consequence. But the school which prevailed insisted on a human 
law of nations, closely related to but not identical with ]UrS naturale. 

There was also a special reason why the jurists of the Renaissance 
were less concerned than we are about sanctio ns. The great question 
upon which the early literature of international law is focused is 
that of just and unjust war. The De jure belli ac facts of Hugo 
CJrotius, in spite of its laborious diffuseness, is still glorified as the 
first book which sets forth a general system of international law.^ 
Yet to Grotius, as to his predecessors, the ma ste r unifying prin¬ 
c iple Is th ejronoept oj t^^ jiust war. The whole law of peace is stated 
as a sequence of rights and duties violation or non-fulfillment of 
which ^^justifies” the victim in resorting to armed force. Accord¬ 
ingly, if we use the terminology of our day, we shall say that the 
argument is basically moral rather than legal, particularly since no 
such attempt was made then as has been made by recent writers to 
formulate war as the sanction of self-help which characterizes so 
many primitive systems of law. The distinction between law and 
morals, as I have said, was not then so clearly drawn. The dis¬ 
cussion was easily brought into the realm of law when that realm 
was everywhere understood to include the illimitable stretches of 
the law of nature. 

Moreover, there was always the great authority of the Corfus 
Juris for placing jus naturale and jus gentium in the same class of 
phenomena as jus civile. These notions were part of the stock in 
trade of the Roman jurists. Ulpian made an unfortunate attempt 
to distinguish them,^ making jus naturale the law of all living 
creatures, while jus gentium was the part of human law common 
to all peoples. For the most part, however, the Roman writer iden¬ 
tified them, save when they admitte d that slavery, an institution of 
jus gent ium^ w as conUaiy to jus naturale.^ Thus what to us appears 
toDca fund of moral principles rather than of legal rules was 
presented with the greatest possible authority as law. Finally, the 
Corpus Juris was a reservoir of norms about property, contract 
and delict which served admirably as principles to govern the ac¬ 
quisition and loss of territory, the treaty relations of princes, and 
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responsibility for injuries—all matters of prime importance in the 
doctrine of the just war. Here again the greatest of all human 
law-books was providing content for a law of nations. 

There are jurists in our day who deny t he necessity of a specifi c 
sanction, as an element of the legal rule, and there are yet others 
who find sufficient sanction in the self-help which, in their view, the 
rules of international law authorize in the event of non-fulfillment 
of the duty which they impose. We shall examine these doctrines 
in due course. For the moment we arc concerned with the reasons 
why this question attracted little or no attention for so long and 
formative a period in the theory of international law. 

Vitoria, Vasquez, Gentili, Suarez, Grotius, and all the other 
Renaissance and post-Renaissance writers whose efforts produced 
the first systematized “law of nations,” were attempting to i n¬ 
fluence the con duct of rulers. Their purpose was to persuade sov¬ 
ereigns not to go to w^ar except for grave reasons defined in ad¬ 
vance and, if war nevertheless came, to wage it in accordance with 
fixed rules. Their method of persuasion was not the express or tacit 
threat of force which law, in the common modern sense of that 
term, holds over its subjects.^*^ It was rather a voluminous argu¬ 
mentation composed of many inte r woven appeal s—appeals to rea¬ 
soned c xpgdiency, to p ity, to the sens e of nobility^ to the hope of 
salvation. The conglomerate of divine commands, a priori prin¬ 
ciples, and alleged usages which they exhorted sovereigns to ob¬ 
serve as law was drawn from Holy Writ, Roman and Canon Law, 
the classical historians, philosophers, dramatists and poets, and the 
fathers of the Church. All th e or name ntj^ of^gxn.i ^g embellish ed 
it. Ever}^ source was tapped that might yield anything adding re¬ 
spect to the fabric of norms. To call the system juSy whether 
naturaley gentium or naturale et gentiumy was to assert its place in 
a great genealogy of philosophic thought, and at the same time to 
claim for it some of the special authority attaching to the Digest, 
Code and Novels of Justinian. 

From the beginning the jurists—even those who were also pro¬ 
fessional theologians—sought a broader base for their international 
precepts than the direct law of God. In doing so, they were follow¬ 
ing the august example of Thomas Aquinas, who brought Greek 
science and philosophy to the support (and inadvertently to the 
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criticism) of the Christian dogma and its church. Grotius was bold 
enough to say that man^s natural d esire for society would be. suffi- 
cient so u rce for all law in the^trict sense even if there were no 
God. True, he felt it necessary to hedge at once by declaring that 
the free will of God was also a source of law, and that indeed, 
since it was God who gave us our naturally social character, even 
the law of nature might properly be attributed to his will.^^ 

It was all too apparent, howe v er, not onl y to Grotius to his 
predecessors, th^at neith the lavj^of God nor right reason J^whicli 
'was natural law) warr ant ed much of the con duct of jsaverdgDS 
that was taken as a matter of course in the worJd of actual politics. 
Something more than theology and moral philosophy was needed 
if their juristic systems were to exercise any special influence in 
affairs of State. The third element was found in j us g entium. This, 
together with the closely related ]us naturale, soon overshadowed 
divine law in formulations of a law of nations. But the recognition 
of two main sources or forms brought lasting confusion into the 
literature of the subject. 

VITORIA, The trouble is already apparent in the work of Francisco 
de Vitoria, the Dominican professor of theology at Salamanca from 
1 ^26 unt il I ^46, At one point he describes ]tis gentium as beir'g 
cither ]us naturalc or a derivative of ]us naturale. At another he 
seems to recognize alternative sources of jus gentium, one being jus 
naturale and the other “the consensus of the major part of the 
world.” Nor does he bring the two together either by accepting 
consensus as proof of jus naturale, as Grotius was to do at one point, 
or by deriving the law-making force of consensus from jus naturale. 
On the contrary, he clearly conceded that some rules may not be 
derived from na tural law_ yet may be sufficient ly established as la^ 
by the consensus of a majo rity o^ mankind.'" What now if con¬ 
sensus conflicts with jus naturale? The view taken in the Corpus 
Juris was that consensus carried the d^y- The Digest reproduced 
a dictum of Ulpian to the effect that, whereas by nature a l l men 
arc equal, slavery was int roduced by the consent of a|l pec^pleSj, 
thus b ecomi ng jus gentium though con^ry to jus tmtu raleJ ^ 

Vitoria does not express himself upon the point as clearly as Ulpian 
had done. Together with the inviolability of ambassadors and the 
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status of the s ea as res communi s^ he docs mention the enslavement 
of captives taken in war as an institution established by long con¬ 
sensus. But perhaps, like Suarez after him,’^ he would have denied 
any contradiction, provided at least that the captor was fighting a 
just war, on the ground that natural law permitted this penalty for 
fighting an unjust one. 

^ rSUAREZ. Endless scholastic discussion had turned, and continued 
to turn, on the relatujn be^^^n th^e law_^pf .Cod, father of nature, 
the law of nature, and the kw_o£ nations. Francisco Suarez, the 
Jesuit professor of theology at Coimbra, gathered it all up, from 
Augustinus, through Isidore of Seville and Thomas Aquinas, to 
his own day, and then gave his own answers. The compact and yet 
exhausti\’e analysis in his Tractatiis de lagibus ac Deo Irgislatore^ 
which appeared in 1612, is a tour de force. It did not, of course, end 
the debate. 

According to Suarez, natural law is that part of divine and eternal ' 
l aw which is revealed to man by his natural reason. Its rules, 
following necessarily from first principles, arc self-e vident . Ju s 
gentium^ though conforming closely with nature, and inspired by 
it, is nevertheless yoJuntarijy intr oduced by man. It evolves prin¬ 
cipally in the form of usages observed by all or most civilized peo- 
ples. Ju s naturale is immutable^ but jus z^ntju m^ since it depends 
upon man’s consent, suffers the muta tions of all t hin gsjiuman, and 
may be found to vary among different peoples and at different times. 
And, while jus p rohibits all evil, jus gentium permits cer¬ 

tain acts which in themselves are wrong as a conces^fi^to human 
frailty, such as harlotry and a moderate amount of deception in 
contracts. Finally, it is worth noting that Suarez clearly explains 
two uses of the term ^ jus gentium — one to signif y, after the Roman 
manner, the institutions common to different national l egal ord ers, 

. the other to de note the law to be observed between, rather than 
within^ States.^” 

GROTius. In one chapter of the great and confused miscellany 
which goes under the name of De jure belli ac facts libri treSy 
Grotius insists that his subject is fus gentiumy properly so called, 
namely, the law governing relations between nations. The Roman 
use of the term for institutions common to their law and that of 
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neighboring States was, he says, not a proper use.*® Yet in long 
portions of the same book he deals with common institutions of na¬ 
tional law, on the obvious assumption that principles may be de¬ 
rived from them for application in the field which he has chosen as 
his own.** Like Vitoria, he in one passage seems to identify his 
jus gentium with jus naturale. That is where he notes two ways of 
proving ]us naturale. The first and more certain way is to demon¬ 
strate the a priori agreement of a rule with rational and social 
nature} the second, a posteriori and less certain, is to show that 
either all peoples or all civilized peoples hold the rule valid.*® 
Now it was just this consensus which he described in the Pro¬ 
legomena (section 17) as constituting jus gentium. But a little later, 
after remarking that jus naturale is often called jus gentiumiy he 
points out that, while the former is common for all peoples, the 
latter may differ from one part of the world to another.*® The 
logical consequence of this is admitted when he asserts, in De jure 
belli ac pads, Book II, chapter iii, section 10, that the law of nations 
can prohibit many things which the law of nature permits, and, in 
Book III, chapter iv, section 15, that it can permit things which 
the law of nature prohibits. As an example of the first difference 
he cites the jure gentium- prohibition of poisoned weapons} of the 
second, the killing of male or female prisoners and hostages. These 
passages clearly acknowledge two clashing funds of principles. By 
which is the conduct of sovereigns to be judged in any human 
forum? 

In so far as his scattered reflections can be logically reconciled, 
the upshot appears to be that in the view of Grotius natural law 
was also law of nation s unless a contrary consensus could be proved. 
He does not seem to have observed, or to have been troubled by 
the fact, that to admit the power of a consensus to alter natural 
law at will was to make consensus the one ultimate source of the 
law of nations and to relegate natural law to the position of mere 
material source; that is, to regard it as a fund of principles which 
there is a consensus to observe unless they have been altered by 
consensus. This logically identifies his position with that of the 
later positivists, who explicitly maintained that the consent of States 
was, the sole source of the, v alidity of aiiy_.o}le..ccfJnten^ la w. 
Only his own confusion (conceivably a calculated confusion de- 
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signed to endow his law of nations with the authority of the law 
of nature) repeated by the classifiers, explains the classification 
which makes the ‘‘Grotians” a school midway between ^^Naturalists” 
and “Positivists.” 

GENTiLi. Twenty-seven years before the De jure belli ac facts of 
Grotius, Alberico Gentili had noted the discrepancy between usage 
and natural law in his De jure belli^ published in 1598. But he did 
not linger over it. Jus gentium was for him jus naturaey a farticula 
of divine law. The fact that it was often violated d id not make jt 
l ess law . Here he cited Xenophon for support, and referred , as 
champions of international law still do, to the f requent dis regard 
of law within the State."^ His later remark on the same subject 
IS magnificently characteristic of the a priori approach of his own 
and subsequent periods. “We are not seeking out facts, nor do we 
establish law from facts. On the contrary, we examine facts in the 
light of the law and forejudge what is to be done.” ““ With this 
should be read the passage in which Grotius seeks to avoid offense 
by pointing out that “He deals with no controversy arisen or likely 
to arise in his own time, for like the mathematician who treats 
figures apart from bodies, he in discussing law has abstracted his 
mind from any particular fact.” 

PUFENDORF. After the baffled efforts of Grotius to establish nature, 
God’s will, and man’s will as independent and sometimes conflict¬ 
ing origins of law for the government of sovereigns, there is a re¬ 
freshing clarity in the dogmatism of Samuel Pufendorf, who at 
Heidelberg and subsequently at Lund occupied the first chairs estab¬ 
lished in the law of nature and of nations. He insisted that natural 
law an d only natural law governs the cond uct of States^He es¬ 
caped some of the worries of Grotius about discrepancies between 
law and conduct by making his natural law less remotely superior 
to the habits of men. In his De jure naturae et gentium^ published 
in 1672, Pufendorf accepts Hobbes’ doctrine th^ n ation s live in a 
state of natu re i n re lation to one anglher, not being subject to any 
common^ Human master. But h^ rcjects ^the Englishman’s assertion 
that the^tate of nature is one of war of all against all, holding on 
the contrary that i^is one of friendship. Peac es then, jsjnan^s natural 
cqndkion^ and its laws can be reduced to four general princip les: 
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(1) to refrain from inj urmg one who is not himself doing injuryj 

(2) to suffer every man to enjoy his posses sions; (3) to perform 
promises fa i thful ly; (4) t o promote the ^ ad vanta ge of others so 
far as more particular obligations admit. 

These are the master principles of the law of nature, which 
derives its authority from God, Creator and Ruler of the human 
race. There is no law without a superior; therefore no law but 
natural law governs States in their mutual relations. Laws' are 
commands. They cannot therefore be established by the mere con¬ 
sent of their subjects, whether explicit or tacit. Custom, accord¬ 
ingly, has no legal authority. 

According to Pufendorf, the law of nature recognizes four just 
causes of war: (i) to pro tect ourselv es and that which is ours from 
attack; (2) to exact what is due to us; (3) t o obtain re paratio n for 
injur)'; (4) an d to exact secu rity, from one who has injured us so 
that he will not wrong us again. Once war has begun, he holds 
that the belligerents may increase or temper its savagery at will, 
and he refuses to distinguish hef wpf^n Inurful an/j Cfrnt-p. 

gems. A state of war carries with it the license to do the enemy in¬ 
jury without limit. This is reasonable, since in PufendorPs opinion 
mitigation only prolongs wars, which should be ended as speedily as 
possible. 

There is more than a little hard realism in this exponent of the 
law of nature. He maintains, for instance, tha t no treaty of alliance 
binds us to bri ng aid when we c annot do so without danger to 
our own citizens . The supreme l aw_of,. rulers is the safety of the 
natio n. All treaties a re to be read subject to the pr inciple that_n^ 
State owe s more to anotherj^^ to its own peopl e. What follows 
is somewhat staftling. “H e therefore is a fo ol wh o relies on ajtreaty 
which it is not in the other par ty^s int erest to observe.” In particu¬ 
lar, t he loser in an unjust w ar is justified by the plea of intimida¬ 
tion in breaking his peace pacts whenever he feels able to recover 
what he has lost.^^ 

Pufendorf’s thesis that consent could not make law and that the 
law of nature was therefore the only code binding sovereigns, did 
not prevail. On the contrary, the role of consent, whether explicit 
in treaty or tacit in custom, was increasingly emphasized in sub¬ 
sequent doctrine, while reliance upon natural law declined. This was 
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the trend towards positivism, which was to become marked in the 
eighteenth century. 

zoucHE. The Englishman, Richard Zouche, Regius Professor of 
Civil Law at Oxford in the forty troubled years from 1620 to 
1660, had already sounded the positivist note which was to become 
dominant among the most influential writers. The opening section 
of his book, Juris et judicii jecialis sive juris inter gentes explication 
first published in 1650, has much to say about common consent and 
very little about the law of nature. He divides jus gentium^ into two 
parts, as Suarez had done, one being the common content of many 
legal systems (the sense in which the Roman jurists used the term), 
the other being the law observed in the relations between princes 
and peoples. To this second part Zouche firmly applies the de¬ 
scription jus inter gentes. Both parts consist of principles which 
natural reason has established among all men and which all nations 
observe.^"’ 

This reference to natural reason, together with a later mention, 
in the same section, of jus naturae as a cause (alternative to common 
consent) of general observance,-® preserves a tenuous connection be¬ 
tween Zouche’s theory and the metaphysics of earlier doctrine. It 
is also true that at long intervals in the text, either directly or 
through citation from earlier writers, he invokes “the rule of 
natural equity,” “natural reason,” and “law of nature.” But his 
accent is upon practice, ranging impartially from Greek and Roman 
times to those of Elizabeth and the Stuarts, and upon the opinion 
of jurists from Gaius to Grotius. His reliance upon Gentili and 
Grotius is particularly marked. Too frequently he leaves a ques¬ 
tion in an unsatisfactory state of balance between different prac¬ 
tices or conflicting opinions, refusing to reveal any position of his 
own. This modesty leaves him among the lesser luminaries of in¬ 
ternational law. 

BYNKERSHOEK. The cmphasis on practice and on juristic opinion 
which we have noticed in Zouche was still more marked in the 
work of Cornelius van Bynkershoek. This distinguished Dutchman 
(1673-1743) devoted his long life to law, first as a practicing ad¬ 
vocate, then as judge and writer. A man of the strictest moral prin- 
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dples, he had at the same time an intensely practical turn of mind. 
Desiring above all that his books should be useful, he refused to 
complicate them with abstruse philosophical argument or to burden 
them with unnecessary display of learning. In his De foro legatorum 
(1721) and Quaestiones juris publici (1737) he makes a combination 
of reason and precedent the one source of jus gentium. The two 
elements are inextricably interwoven. Jus gentium is that pattern 
of conduct which, guided by reason, holds between nations. Custom 
must pass the test of reason to be binding; but when reason speaks 
on both sides, as it does, for example, in regard to the precise privi¬ 
leges of ambassadors, that reason will prevail which usage has 
confirmed. Where practice is scanty or contradictory, reason pro¬ 
vides the rule.''“‘ 

If he wants authority to support reason, Bynkershoek prefers to 
draw it from long-established types of agreement between States or 
precedents observed in their relations rather than from the testi¬ 
mony of Greek or Latin poets and orators. These, he maintains, 
are the worst teachers of public law; and they are cited by writers 
on jus gentium more as a display of erudition than for their cogency. 
Here he clearly had in mind not only the works of his famous 
countryman Grotius but the general run of literature on the same 
subject up to his own time. As for himself, he is more moved by 
the authority of those versed in the practical affairs of States and 
made wise by their experience. Similarly, he prefers recent to ancient 
precedents. The latter have their value, but, just as the mores of 
peoples change, so does jus gentium. Because of these changes, as an 
example of which he cites the contemporary usage regarding rati¬ 
fication of treaties, recent practice has more relevance to current 
problems.'* 

In Book II, chapter x, of the Quaestiones juris publici, Bynker¬ 
shoek makes the all-important modern distinction between the pat¬ 
terns of international conduct and the rules of municipal law. In 
doing so, he takes advantage of a difference in meaning between 
jus and lex, for which, as generations of jurists have lamented, 
there are no exact equivalents in English. There is no legal com¬ 
pulsion among States, he says, because, though there is jus in this 
sphere, there is no lex, and vis cogendi can come only from leges. 
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There being thus no legal sanction for the rules of jus gentiumy only 
good faith and public expediency urge their observance. And here 
the author makes an appeal to the virtue and glory of princes, 
before pointing out the great practical utility of good faith. Who, 
he asks, will contract with a prince whose bad faith is notorious? 
What will be the good of agreements on commerce, on mutual help, 
on exchange and ransom of prisoners? Without good faith all pub¬ 
lic business must fall into confusion. 

For Bynkershoek there is no absolute law of nature. The “reason” 
upon which he relies is his own shrewd judgment of what is most 
expedient in the general interest. Not that expediency, for him, is 
immediate advantage narrowly calculated. Legal and moral prin¬ 
ciples play their part in determining the right course of action in all 
circumstances. On the other hand, like Pufcndorf, he does not exalt 
the law governing nations to an eminence remote from actual prac¬ 
tice. His moderation in this regard is especially apparent in his 
treatment of the rules of war. The conqueror may do what he likes 
with the conquered and his property, for he has the power of life 
and death over him. So much for the law, but to be merciful in war 
is a glorious thing, and some cruel practices, though still within 
the victor’s rights, have fallen into desuetude.^® Here, then, is a 
clear distinction between law and morals. One may urge the nobler 
conduct without affirming that it is legally obligatory. 

In his reliance upon his own reason, even where it clashed with 
such eminent opinion as that of Grotius, Bynkershoek was merely 
doing more openly and with greater independence what the apostles 
of natural law had done and were continuing to do. For the in¬ 
vocation of natural law is essentially a claim to universal validity 
for an opinion formed by oneself or borrowed from a revered 
authority. Natural law discoverable by human reason is, in other 
words, the speaker’s preference transfigured into a first principle. 

Bynkershoek exercised considerable influence upon the course of 
thought, especially by reason of his outspoken preference for an 
approach to the law of nations guided by practical experience in 
the conduct of affairs and respect for the working consensus of 
States. He might perhaps have succeeded in bringing the teaching 
and literature of the subject definitively down to earth if his 
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eminence had not been dimmed by the greater and less deserved 
glory of Vattel. 

VATTEL. Emmerich de Vattel (1714-1767) varied a quiet, medita¬ 
tive life in his native Neuchatcl by visits to Dresden and diplomatic 
service at Bern for the King-Elector of Saxony. The work upon 
which his great fame rests is entitled Le Droit des Gens ou Prin- 
cifes de la Lot NaturelLe afpliqnes a la conduite et aux affaires des 
Nations et des Souverainsy but is usually referred to simply as Le 
Droit des Gens —an abbreviation which obscures the book’s masterly 
ambiguity. This was first published in London in 1758. Much of its 
doctrine and substance is drawn from Christian Friedrich Wolff, to 
whose two treatises. Jus naturae methodo scientijica pertractatmn 
(1740-1748) and Jus gentium methodo scientijica fertractatum 
(1749), Vattel fully acknowledges his great debt.^^ 

Vattel was unable or unwilling to free himself from the tradi¬ 
tional lore of jus naturale. At the same time he was fully conscious 
that the actual patterns of State conduct defied the high moral 
principles usually brought together under that rubric. He therefore 
adopted a division of the law of nations into two parts, the neces¬ 
sary, which is jus naturahy and the voluntary, which is jus gentium 
voluntarium. This division, which corresponds to the older one 
between jus gentium primarium and jus gentium secundariumy is 
used only incidentally by Suarez and by Grotius.®^ It was given 
special prominence by Wolff, from whom Vattel took it. To suit his 
own purposes, Vattel made a new distinction between the two. 

Wolff had regarded the world as a civil society of peoples. As 
the State determines what changes must be made in the natural law 
of individuals to constitute a workable civil code, so the society of 
nations, guided by reason and need, modifies the natural and neces- 
saiy law of nations to constitute the voluntary law of nations. In 
this doctrine, as with Grotius, jus naturale is also jus gentium un¬ 
less by the general consent of peoples it has been altered. 

Vattel holds that Wolff’s civitas maxima is an unacceptable fiction. 
The distinction which he makes between jus gentium necessarium 
and jus gentium voluntarium is simply one between internal and 
external law. The first, which is unmodified natural law, is binding 
only on the conscience. The second, which is derived from the pre- 
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sumed, implied or explicit consent of States, is binding in relation 
to other men and creates rights between them.^^ 

Thus far, we might regard this as a wholesome and much needed 
distinction between law and morals. But here enters the ambivalence 
of VattePs doctrine. Though he repudiates Wolff^s civil society of 
peoples, he postulates a natural society of all men. “It is of the es¬ 
sence of civil society,’’ says Vattel, “that each member has sur¬ 
rendered part of his rights to the body social and that there is an 
authority capable of commanding all the members, of giving them 
laws and constraining those who refuse to obey. Nothing of the 
sort can be conceived or supposed to exist between nations. Each 
sovereign State claims to be independent of all the rest, and is so in 
fact. They must all, as Wolff himself says, be regarded as so many 
free individuals living together in the state of nature and recogniz¬ 
ing no other laws than those of nature or its author. Now nature 
has indeed established a general society among all men, having 
made them such that they have absolute need of the help of their 
fellow-men . . 

Upon the natural law of this general society Vattel proceeds to 
base his voluntary law of nations. 

The necessary and the voluntary' law of nations are, then, both estab¬ 
lished by nature, but each in its own way: the first as a sacred law, which 
nations and sovereigns should respect and follow in all their acts; the 
second, as a rule which the common welfare and safety obliges them to 
accept in their common business. The necessary law proceeds immediately 
from nature; this common mother of men recommends the observance 
of the voluntary law of nations, in view of the conditions which the na¬ 
tions share and for their good.^® 

So much for freface and frHiminaires. But when we reach Book 
III, chapter xii, section 189, we find that the natural society of all 
men (in which sovereign States live together as so many free in¬ 
dividuals “recognizing no other laws than those of nature or its 
author”) has become “the universal society of nations” in which 
sovereign States are bound by the voluntary law of nations, with 
all its changes from the law of nature. The wide separation of 
these passages softens but does not remove the contradiction. With 
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easy eloquence the diplomat and scholar of Neuchatel makes the 
best of two worlds, facts and ideals. 

In order to preserve for his droit des gens volontaire all the tradi¬ 
tional prestige of derivation from the absolute and immutable “law 
of nature,” Vattel thus worse confounded the age-old confusion of 
law and ethics. If he had limited the confusion to the introductory 
part of his book, where his general principles are stated, subsequent 
writers might have been less infected. But the shifting from the 
world of the “ought” to the world of the “is,” and from the realm 
of the ethical “ought” to that of the legal “ought,” carries on into 
Vattel’s exposition of the specific institutions of his voluntary law 
of nations. It is not only that he continues to be haunted by the 
specter of his droit naturely necessedre et interne, but also that he 
dilutes his droit volontaire et externe with the deplorable distinction 
between perfect and imperfect rights. Perfect rights are those which 
carry with them the right to constrain those who will not satisfy 
the corresponding obligation. “The perfect obligation is that which 
produces the right of constraint} the imperfect gives only the right 
to ask.” This is of course a desperate attempt to retain certain 
merely moral obligations within the realm of laW} and its influence 
can be seen as late as John Westlake.®’ Westlake cites with approval 
the American argument that the United States had an imperfect 
right of navigation down the St. Lawrence River through Canadian 
territory’, and down the Mississippi through Spanish territory, to 
the sea. This was an effort made in the early nineteenth century, 
when American jurists relied most heavily upon Vattel, to win a 
measure of legal cogency for what would perhaps be generally 
acknowledged as a moral obligation not to shut off access to the 
ocean or to reject all proposals for a working arrangement without 
good reason. But Westlake sees in the claim to free navigation in 
such circumstances not merely moral validity but an “element of 
law or of perfect right.” It is difficult to see how this formula¬ 
tion has advanced matters. Certainly no kind of legal right apart 
from treaty has found general recognition. Nor has the concept 
of imperfect legal right proved useful in the other contexts where 
Westlake would apply it, namely extradition and obsolete treaties. 
The consensus now is that, apart from specific agreement, extra¬ 
dition is wholly optional.®® As for obsolete treaties, there is still 
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much doubt whether the principle rebus sic stantibus automatically 
annuls a treaty or merely gives the obligated party a good moral 
case for having it annulled by agreement. But those are the terms 
in which the matter is discussed.^® “Imperfect right” has proved a 
fruitless and confusing addition to the categories of relations be¬ 
tween States. No practical purpose is served either by establishing 
or by denying a right to ask. It is the right to exact with which law 
is concerned. 

The modern reader of Vattel can hardly fail to be struck by his 
humanity, high moral principles, and practical wisdom.**® More¬ 
over, his treatment of concrete subjects like sovereignty over seas 
and inland \raters, diplomatic agents and their rights, the relations 
of belligerents and neutrals inter sCy is often admirable in its lucid¬ 
ity. These qualities won him swift acclaim throughout the western 
world. In England and in the United States his authority became 
unique. It is not difficult to understand how the hea\^ mixture of 
natural-law dogma and a priori, moralistic reasoning, by which his 
work is also characterized, left a mark on the literature of inter¬ 
national law that has not yet been deleted. 

No better illustration of all the characteristics mentioned could 
be found than in his discussion of the hackneyed question of just 
and unjust war.**^ No war, wx are told, is just save that which 
is undertaken to prevent threatened injury, to recover due com¬ 
pensation for injury suffered, or to provide for future security 
by punishing an aggressor or offender.^“ War therefore cannot 
be just on both sides. One belligerent is a wrongdoer, the other 
is defending or seeking his right. No rights can be won by a 
sovereign waging an unjust war.^® 

Both belligerents may, however, believe themselves right. Na¬ 
tions are equal and independent, and therefore none has the right 
to constitute itself judge over another. It follows that in every 
doubtful case both must be regarded as acting lawfully, at least 
as far as external effects are concerned and until a decision is 
rcached.^^ 

So far all is reasonably clear. One belligerent is acting unjustly 
and has no rights. But other States must suspend judgment until 
the war is ended, treating both sides as if they were just. Later on, 
however, in Book III, chapter iv, section 68, and with more detail 
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in Book III, chapter xii, sections 189-192, we learn that this equality 
of legal position does not come to an end with the war. The rights 
founded on a state of war, the legality of the war’s effects, and the 
validity of acquisitions made by arms are independent, externally 
and among men, of the justice of the belligerent’s cause. 

This apparent contradiction, which seems to present us first with 
an emphatic endorsement and then with a flat desertion of the 
doctrine of just and unjust war, is gloriously reconciled by the 
juxtaposition of the natural and necessary, and the voluntary law 
of nations. We learn at last that the whole distinction between just 
and unjust war is solely a matter of natural law, and that the vol¬ 
untary law of nations makes the belligerents equally lawful.^*^ But 
the enduring uneasiness of the author over the separation is again 
revealed in the same chapter (section 192): 

It must never be forgotten that this voluntary law of nations, admitted 
by necessity and to avoid greater evils, docs not give the unjust belliger¬ 
ent a true right capable of justifying his conduct and reassuring his con¬ 
science, but only the external effect of the right and impunity among 
men. 

MOSER. The title “Father of Positivism” is hardly less contested 
than that of “Father of International Law.” As we have seen, 
Zouche showed signs that the “law of nature” was losing its grip 
on the minds of juristsj while Bynkershoek’s “reason” was em¬ 
ployed not in the discovery of eternal and immutable principles but 
in working out practical solutions for current problems. But the 
sharpest and most voluminously sustained revolt against metaphys¬ 
ical jurisprudence was led by Johann Jakob Moser (1701-1785). 
In spite of official employment in affairs of state, Moser left be¬ 
hind him a vast mass of publications on national and international 
law. In the introduction and early sections of his eight-volume 
Versuch des neuesten europaischen Volkerrechts (1777-1780), 
he states his position. He will write, he says, no philosophical law 
of nations, but only that which actually obtains in Europe as shown 
by the customary conduct of rulers and States in peace and war, 
especially since the death of the Emperor Charles VI in 1740. Nor 
will he judge what is right and wrong in such conduct5 his role is 
to be that of observer. His readers must therefore not expect in- 
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struction in what is good or evil “in the eyes of God or the right- 
thinking world”} he will do no more than show them Europe as it 
is;^® 

All the powers of Europe are Christian, and they might have 
been expected to take as the supreme rule of their mutual relations 
the divine law set out in Holy Writ, especially those first prin¬ 
ciples of the New Testament: “Love thy neighbor as thyself” and 
“Do unto others as ye would have them do unto you.” In fact, 
there are few references to God and His laws in the transactions 
of States. Even when the Scriptures clearly set forth a rule appro¬ 
priate for the matter in hand, it is ignored." 

As for the law of nature, that is certainly more often invoked 
than Holy Writ. But which law of nature is intended—that of 
Grotius or of Hobbes? Of course it would be infinitely better if we 
had more clear and accepted principles of natural or general inter¬ 
national law. But what good is our wish, or our belief, or the be¬ 
lief of all the scholars, if the great Lords and the States laugh 
at our wishes and beliefs? 

The law of nature as taught in the schools is of little use in the 
great world. For one thing, the greatest writers differ on its most 
fundamental principles. Read Grotius, Pufendorf, Barbeyrac, 
Wolff, Vattel. How often they contradict each other! Which is 
right? General rules, like all written laws, resemble wax noses: they 
can be turned any way. Specific cases are sui generis^ and come under 
no natural law. Two enemy ships enter a neutral port. One goes 
out. May the other follow at once? Of such a case the law of nature 
has nothing to say. But a custom has been established among Eu¬ 
ropean States. The other must wait twenty-four hours.^* 

The first and most important norm by which European sov¬ 
ereigns conduct their affairs is to be found in their treaties. The 
second norm is custom; and, since it is only for very few inter¬ 
state transactions that rules are laid down in express treaty form, 
there is no difficulty in understanding how great is the scope and 
the value of customary practice in the European law of nations. This 
is especially apparent in questions touching the possession of rights. 
Here one peaceful act of possession counts for more with the Eu¬ 
ropean powers than all the reasoning of all the masters of inter¬ 
national law.** 
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It is not surprising, after such an exordium, that the subsequent 
two thousand pages of this work comprise a storehouse of facts and 
documents concerning the titles, pretensions, intercourse, agree¬ 
ments, wars and neutralities of the sovereigns of Europe between 
1740 and 1780. Nor is it surprising that Holtzendorff, one of 
Germany’s most eminent nineteenth-century writers on the law 
of nations, should have claimed for Moser the distinction of being 
the real founder of the positivist school. 

At any rate, Moser and his immediate followers set the prevailing 
tone of nineteenth-century doctrine. For two centuries and more 
the governments of Europe had been exposed to systematic ex¬ 
hortation from jurists who sought to find cogency for their precepts 
in an alleged universal and immutable law. As Moser points out, 
they had spoken with many voices^ but, even where they agreed, 
it was at last becoming obvious that practice paid little heed. There 
were indeed patterns of doing things, some ancient, some new, all 
undergoing change, none fixed or permanent. If they had any con¬ 
nection with a law of nature, then the law of nature must have 
changing content.®^ From a natural law of changing content it was 
but a short step to the more humble concept of temporarily pre¬ 
vailing notions of what is ‘‘fair,” “reasonable,” or “just.” These 
notions, whether in loose popular form or professionally articulated 
in a “theory of justice,” are taking over the role of the “law of 
nature” as an avowed standard of criticism of legal rules and current 
practices, national and international. 

Yet, though the more recent writers focus their attention on the 
patterns of current practice, they continue to endow these observed 
regularities, as Moser did,'^’ with a legal quality. That the patterns 
do actually influence the conduct of governments, rather than 
merely reflect an accidental coincidence, can also be observed. They 
have, that is to say, a normative quality. But the question of the 
origin, scope and efficacy of this quality keeps the theory of a law 
of nations as much a field of debate as it ever was. In the search 
for a successor to natural law as the general source of authority, 
one of the assumptions of the “naturalists” still forms common 
ground for most of the schools engaged. That is the assumption of 
a “society of nations.” 



II. The Great Society 


THE notion of a society of nations is no more a product of the 
Renaissance than is that of a law of nature. Both are at least as 
old as the Stoic philosophy, which depicted men as sons of one 
God, brothers, social by nature, and citizens of a world-wide com¬ 
munity ruled by right reason, which is the law ordained by nature 
for all human creatures.^ Both were transmitted to the modern 
world through Cicero, Seneca, the Roman jurists, and the church 
fathers.^ What the jurists of the Renaissance did was to reinvigorate 
these ideas and adapt them to their purpose of formulating in 
detail a law governing the multiple sovereignties into which Europe 
had divided itself. 

The starting-point for the new departure was the time-honored 
axiom that the desire and the need for communion and mutual 
help, implanted in men by nature, could not be satisfied in States 
or empires, but rather embraced humanity as a whole in one 
magna civitas or societas. This universal society existed and, like 
all societies great and small, needed a law to regulate the necessary 
intercourse of its members. 

In his Tractatus de legibus ac Deo legislatorey Book II, chapter 
xix, section 9, Francisco Suarez put into one paragraph a doctrine 
which was to be accepted by ‘‘naturalists” and “positivists” alike 
from his day to ours. “The human race,” he said, “though divided 
into many peoples and countries, has yet a certain political and 
moral unity. . . . However complete in itself any State may be, 
it is yet a member of one universal body. For no nation is so 
sufficient unto itself that it needs no aid, no society and com¬ 
munion of the rest. Therefore the nations need a law, that they 
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may have right government and order in their communion and 
society.” 

Grotius unquestioningly adopts the same approach. He differs 
from Suarez only in adding to the universal society others which 
are made up of a limited number of peoples. Both the universal 
and the limited societies must have law, just as the State society 
could not exist without its jus civile. The law of these multinational 
groupings is jus gentium which, in so far as it is to be distinguished 
from jus naturalcy derives its force in the universal society from 
the will of all, or all the more civilized, gentes and, in the limited 
societies such as Europe, from the will of all or many of the 
specific gentes which the societies embrace.® 

The similarity between jus gentium and jus civile is especially 
emphasized in Prolegomena i6 and 17. Human nature, says Gro¬ 
tius, is the mother of natural law, while the mother of civil law 
is consensual obligation, which derives its force from natural law. 
Natural law may therefore be regarded as the grandmother of 
civil law. But apparently natural law has another grandchild j for, 
just as in the State, so between all or several States, laws may and 
do come into force by common consent which look to the utility 
not of the component units individually but of the collectivity {uni- 
versitas). The multistate society, then, is a universitas. But do the 
wills of all or many of its members, that is, the common consent, 
constitute an “own will” of such a collectivity? Is the unrversitas a 
moral person? Pufendorf, in the clearest possible terms, was soon 
to attribute this character to the State—“a composite moral person 
whose will, compounded of the concord of many, is deemed the 
will oRall.” ^ It is to be noted that while Grotius explicitly men¬ 
tions majority decision as part of the social contract upon which the 
State is based,® and later declares that by natural law the majority 
in all consociationes has the powers of the whole, he speaks only of 
“common consent” or “the wills of many” as the source of jus 
gentium.^ Was he leaving his position equivocal in view of his 
definition of sovereignty as the attribute of one whose acts are not 
so subject to another’s law that they may be invalidated by his 
will? Or is this the same involuntary contradiction that we find 
in the works of so many later positivists? 

Almost a century before Grotius, Francisco de Vitoria had pre- 
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sented a picture of the world-society as a body with an authority 
of its own. It was from this authority that he derived the legal 
quality of his jus gentium. The passage occurs in the Relectio de 
fotestate civili: ‘Trom all that has been said it follows that the 
law of nations has not merely the force of an agreement between 
men but the force of law. For the whole world—which is, in a 
way, one State—has the power to enact rules that are just and 
appropriate for all, as are those of the law of nations. Whence it 
is apparent that they sin mortally who, whether in peace or in 
war, transgress the law of nations, at least in such important mat¬ 
ters as the inviolability of ambassadors. Nor is it permitted for one 
State to refuse to be bound by the law of nations, for that law is 
established by the authority of the whole world.” ** 

Characteristic of the period is the failure here to distinguish 
clearly between law and religious ethics, with the consequent de¬ 
scription of lawbreaking as sin. Characteristic also is the ambiguous 
nature of the depicted society, w'hich at one moment appears as 
an association of individuals and at the next as an association of 
States. The great object is to moderate the conduct of sovereigns, 
single or group. Sovereigns, like common men, are subject to jus 
naturale and jus gentium. The conception of a society of which 
States are the sole members, and a law of which States are the sole 
persons, is the product of a later jurisprudence which abstracted 
the State both from the {:5ersonal sovereign and from the people. 

Yet in this description Vitoria seems to glimpse something other 
than an immutable law of nature as the basis for a law of nations. 
Elsewhere, as we have seen,® he speaks of the “consensus of the ma¬ 
jor part of the world” as an alternative. In the passage just quoted, 
this consensus assumes an aspect other than mere agreement; it is 
a law enacted by the world-society and endowed with its authority. 
For a formulation quite as clear as this in the literature of inter¬ 
national law, we have to come down to the twentieth century, when 
Lauterpacht states as hypothesis what Vitoria presents as fact, and 
proposes for the basic norm of his law of nations the postulate 
“that the will of the international community must be obeyed.” 

In this long interval, as we have seen, the style in jurisprudence 
had changed.^^ Natural law had come to be regarded, not as law, 
but as morals under another name. And, though generation after 
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generation of jurists had gone on asserting a family, society or 
community —and a law—of nations, they had failed to follow 
Vitoria’s lead and endow their society unequivocally with a legis¬ 
lative authority of its own. On the contrary, they had emphasized 
more and more the sovereignty of States, and, denying the world- 
society any political or legal superiority, had found themselves 
compelled to characterize its legal system as a law not of subordi¬ 
nation but of co-ordination. No sovereign State, they said, was bound 
by any rule to which it had not given its tacit or express consent. 
The obligation that international law imposed was the product of 
auto-limitation and nothing else. True, this astonishing auto-limi¬ 
tation, once self-imposed, could not be thrown off by the self. This 
restriction, however, was said not to be a curtailment of the State’s 
sovereignty, for it was something which the State, as a member of 
the society, had accepted. 

The doctrine of law by consent and auto-limitation was palpably 
self-contradictory. In this respect, it faithfully reflected the differ¬ 
ence between the words and the acts of governments. Governments 
have habitually invoked international law and yet insisted upon 
their unqualified liberty to define for themselves the obligations 
and rights which derive from it. Even when they have agreed to 
submit disputes to a standing tribunal, the limitation of this under¬ 
taking to disputes which are of a “legal” nature and which, further, 
do not touch upon matters falling exclusively under domestic juris¬ 
diction, gives a plausible pretext for withholding from impartial 
settlement any difference to which a party attaches high importance. 

Governments also refer daily to the “family,” “society,” or 
“community” of nations, yet refuse to subordinate their policy to 
collective control. In the nearest approach yet made to an organ¬ 
ized world-society on the political plane—^the United Nations— 
five major States expressly retained a veto upon measures of com¬ 
pulsion. With reservations of domestic jurisdiction and self-defense, 
and subject to a face-saving formula of “sovereign equality,” the 
lesser States submitted on paper to collective direction. Yet even 
they have shown how, by means varying from stubborn legalism 
to open defiance, an unfettered discretion may still be exercised in 
matters which concern them deeply.’* 

That an intimate connection exists between society and law is a 
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premise common to the earliest and the most recent literature 
of international law. The tag, ubi societas ibi jus, is old but still 
kept familiar through use. The question which concerns us here is 
whether anything is gained by applying the term “society” to the 
complex of international relations. A wide variety of meanings is 
attached to the word. The question is not one of semantic propriety 
but rather of utility. It is doubtless legitimate to say that any plu¬ 
rality of entities engaging in continuous intercourse constitutes a 
society. But under all the changes that are rung upon it, the word 
continues to have for most people a residual meaning which, it is 
submitted, makes its use misleading in the international context. 

Relying upon some of the literature of sociology, some jurists 
have held that while the plurality of States is not close-knit enough 
to merit description as a community, it does clearly qualify as a 
society.But the sociologists have not been able to reach and pre¬ 
serve any firm agreement. In an elaborate symposium upon the 
subject held under the auspices of the University of Chicago in 
1948, impressive reasons were advanced for reversing this judg¬ 
ment. “Society,” it was argued, connotes more in the w'ay of com¬ 
mon goals, common understanding of symbols and shared norms 
than does “community,” which emphasizes rather “the physical, 
spatial, and symbiotic aspects of human group life.” The infer¬ 
ence appeared to be that the world might usefully be described 
as a community moving towards society. 

In view of the differences among the experts, it is hardly pos¬ 
sible to say whether “society” or “community” (used interchange¬ 
ably in most of the literature of international law) was the more 
appropriate in the premises. For consistency’s sake, I shall talk of 
elements of “society” rather than “community” in the relations of 
States.’® What I have called the “residual meaning” of this term 
in common parlance—a meaning which renders debatable its appli¬ 
cation to the congeries of States—is its suggestion of common 
values to which all States normally subordinate their particular 
interests. It is quite possible to observe numbers of societies each 
embracing several States for specific purposes, but, I submit, no 
general society uniting even the “civilized” States. The reservation 
of an area of domestic jurisdiction, to be measured by the State 
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itself/' is only one of the sharper cuts across any definable category 
of collective interests. 

Queries as to the reality of an international society are met 
nowadays not by the old argument about the common fatherhood 
of God and brotherhood of man, but by the citation of international 
organizations beginning usually with the telegraph and postal 
unions and leading on to the United Nations with its multitude of 
specialized agencies. Clearly, such agencies have proved useful. 
They have become a permanent and proliferating feature of the 
international scene. They are so important and so hopeful a develop¬ 
ment that every serious student of world politics must attempt to 
understand their nature, their potentialities, and their limitations. 

The books commonly present every large and active interna¬ 
tional organization as a manifestation and instrument of world- 
society. But this is because the books begin with the assumption 
of world-society. In fact, these agencies vary greatly in the scope 
of their membership, some of them being almost universal, while 
others group only a score or less of States. With the exception of 
the United Nations itself, they are for the most part narrowly 
limited in subject-matter. Because of the variation in their inclusive¬ 
ness, ratione materiae et 'personaey they cannot properly be regarded 
as the machinery of one international society. They are rather asso¬ 
ciations, like those which exist within every nation-state society and 
to one or more of which most men, women, and children belong. 
Within the nation-state, these multifarious special-purpose groups 
are legally subordinate to the one general society constituted by the 
State itself. In the international sphere, many of them recognize 
a connection with, though not necessarily a subordination to, the 
United Nations; but there are others which stand entirely by them¬ 
selves. The latter are little worlds of their own, created by the con¬ 
senting wills of their member States, owing no duty outside that 
circle. The same is true also of the general-purpose society, the 
United Nations. That is not universal. Statehood is not sufficient 
title to admission. Membership depends on election by a two-thirds 
majority of the General Assembly, accepting a recommendation of 
the Security Council; and we have seen in the early experience of 
the organization what a variety of imdefined considerations may 
determine admission or rejection.” Large as the organization is, 
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it still does not qualify as the machinery of one aiJ-embracing society 
of States. 

Now of course governments speak of legal obligations arising out 
of the charters of these organizations, and this mode of speech has 
brought much comfort to theorists in the field of international law. 
Legal obligations, they point out, cannot arise from acts of will 
in vacuo; they are necessarily the effect given to acts of will by a 
legal order. To assert legal obligations arising from instruments 
like the Covenant of the League, the Charter of the United Na¬ 
tions, or from any ordinary treaty, is to assert the existence of a 
general legal order which imparts this quality to the act of the 
parties when they ratify such instruments. 

But States have not accepted as a fact what the words used by 
their governments logically imply, and such lapses of logic are fre¬ 
quent in diplomacy. The theorists are quite right when they argue 
that the assertion of a legal limitation of the administrative power 
of States to their own territory—^which is even more basic than 
the legal effect of treaties—is at the same time logically an asser¬ 
tion of an objectively valid system of law over and above States 
and independent of their wills. Indeed, the mere assertion that a 
given area is the territory of such and such State has the same im¬ 
plication. But they are quite wrong when they take this kind of 
assertion as an acknowledgment of such a system. It is not. It is 
simply a cheerful disregard of the jurist’s logic. If one could judge 
by the mere language of governments, they do confidently expect 
to have their cake and eat it. 

The operative relationship between the vital concrete society of 
the nation-state and the theoretical society of States is well demon¬ 
strated by the way in which a clash between them is handled by 
national tribunals. The legal doctrine and the courts of the United 
States and the British nations, as well as of most other countries, 
maintain the rule that where a statute conflicts with a principle of 
international law (even a principle repeatedly invoked by govern¬ 
ments, such as the freedom of the seas from national control), the 
statute must prevail. Some courts do not like condemning a party 
for acts that would be legal but for an enactment which they admit 
to be contrary to the law of nations, and they exercise all the liberty 
of interpretation allowed them to avoid such decisions.^’’ What these 
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judicial agencies of the State are in effect saying is that they are 
subject only to the law of the State, but that, unless there is clear 
and binding authority to the contrary, they will act as if interna¬ 
tional law formed part of the law of the State. Where the statute 
is clear and specific they regard themselves as having no choice. 

Thus what is illegal in one system is treated as legal in the 
other. The material contradiction is eliminated in theory by the 
dualist doctrine which asserts that the national and international 
legal orders are separate and independent. The judicial agency, 
like the executive agencies whose acts it upholds or orders, has acted 
legally in the system of which it forms a part, though that abstract 
entity, the State, has committed a delict in the system supposedly 
governing the society of States."® The doctrine thus preserves the in¬ 
tellectual possibility of a law and society of nations, though for all 
material purposes the facts amount to an assertion of the supremacy 
of the national order and a repudiation of any other. True, the 
human victim of the act described as a violation of international 
law may possibly get redress, assuming that he is an alien, by ap¬ 
peal to his own government, which may pursue his claim diplomat¬ 
ically or, if the other government concerned agrees, by arbitration. 
This may be described as an appeal from law to politics, modified 
in some cases and in some degree by the use of arbitral procedure. 
How^ever it be regarded, the appeal is likely to involve protracted 
uncertainties. In some cases dealt with by the Anglo-American 
pecuniary claims tribunal, compensation of a sort came more than 
a century after the injury."^ Such delays, together with the degree 
in which the prosecution of these claims depends upon the general 
temper of relations between the countries concerned, and with the 
hit-and-miss style of the proceedings, display what is perhaps the 
main distinction between law and politics, namely the latter’s some¬ 
what greater unpredictability and lack of precision. 

If in such routine matters as fisheries, customs enforcement, and 
the claims of aliens for the redress of injuries. States lightly dis¬ 
regard the norms of an alleged society of States, it should not be 
surprising to find them insisting upon unrestricted discretion when 
major interests, affecting their power-position, are at stake. Here 
they have recourse to what is described as the supreme legal right 
of the State to existence. There is, of course, no right under the 
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legal order of the State itself to preserve one’s existence at the cost 
of violating the rights of innocent third parties. No justification 
of the raison d^etat can be found in general principles of law. It is, 
nevertheless, asserted in various forms by governments which 
boast their championship of the society and law of nations. Only 
with difficulty could such a right be reconciled with society in a 
system providing compulsory impartial definition of threats to 
existence. It amounts to a negation of society when the entity 
claiming the right also claims the exclusive power to determine 
when it comes into play. 

It has been the universal fashion to condemn governments, 
especially governments other than our own, for paying lip-service 
to a law of nations while maintaining impenetrable fortifications 
around the sovereignty of the State. The rebuke usually charges 
both immorality and illegality. The charge of immorality has been 
softened by widespread (though usually tacit or apologetic) recog¬ 
nition that the public morals of the statesman cannot always be 
those of the private individual; but the plea is seldom urged that 
there is something in the very^ nature of the State as it is under¬ 
stood and valued by the mass of human beings which militates 
against its subordination to law. Yet the considerations which sup¬ 
port the first defense speak with at least equal cogency for the 
second as well. The proposition that subjection to law would involve 
abandonment of some of the most treasured attributes of the State 
is worth serious examination because, if it can be sustained, it would 
explain not only the weakness of the alleged society of nations, but 
also the fact that the movement to strengthen it by measures ex¬ 
plicitly subordinating the State has continued to be an activity of 
intellectuals without mass backing. 

The question raised here may be put as follows: Are the causes, 
which now hold men together in States, of such a nature as to 
prevent subordination of these groupings to a world-society? An 
answer may be suggested if we examine some of the common expec¬ 
tations of the State entertained by its citizens. It will not matter 
whether these expectations are well placed, whether, in other words, 
they might not be more fully met by another location of political 
power. The fact of primary importance will be that they are attached 
to the State. If reason is found for believing that they inspire the 
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resistance of governments to effective supranational organization, 
the inference may be that progress towards such organization will 
depend upon a clearly defined condition. Those who hold the 
expectations will have to be persuaded either that the expectations 
themselves are not in harmony with their most valued interests or 
that they will be more speedily, regularly, or fully met by a well 
organized world-society. 

The importance of the State to civilized man is an ancient subject 
of political science. But only recent social psychology has revealed 
the intimate and manifold dependence of the individual’s person¬ 
ality upon his political community. Most of these bonds would 
remain intact if the State were federated in a larger collectivity. 
With these I am not here concerned. What I am considering now 
is the type of demand which presumes freedom of the State from 
external obligation. 

It is surely safe to say that most people expect from their mem¬ 
bership in a given state-society at least some privileges not granted 
to non-members. The rights to vote and hold office are obvious 
instances. But these are innocent commonplaces of clubs and other 
societies. There are other expectations not so freely acknowledged 
by so large a number of people and not so innocent. Thus the com¬ 
petition of foreign goods and the competition of foreign labor are 
resented as unjust intrusions by employers and employed respec¬ 
tively. The industrialist demands tariffs of his State, while the 
laborer asks for limits upon immigration. In both cases the state- 
society is being asked by highly respected members to hold out 
against a practical recognition and implementation of international 
or world society. Here, clearly, special interests are at workj but it 
is none the less important to observe that individuals and groups, 
who talk generously about world peace and are willing in the 
abstract to sacrifice “sovereignty,” demand unfettered sovereignty 
in areas where the State can be used as an instrument of their special 
interests. 

There are cases where the interest is more general. Many in¬ 
dividuals, especially among the nationals of what are known as 
“Great Powers,” find in the idea of the unfettered sovereignty 
of their State a compensation for their own obscure futility. To 
such as these, and they are very numerous, their government’s 
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refusal to bow to any external pressure brings a personal satisfaction, 
and the more arrogant the refusal the greater the applause. This 
can be observed even where the defiance occurs in the forum of 
international organizations designed for the peaceful settlement of 
disputes. Here, indeed, stands one of the obstacles which the or¬ 
ganization of a society of nations must surmount. Delegates from 
the member States have little in the way of an international 
constituency to applaud or reward any effort they might make for 
the society as a w'hole. They must look for applause and reward 
primarily to their own peoples. This means that they feel little 
inducement to persuade their governments and their fellow- 
countrymen to abate national claims in the interest of the col¬ 
lectivity. On the contrary, the prevailing practice is to press such 
claims to the utmost, winning acclaim and advancement at home in 
proportion, not necessarily to the success, but to the vigor of such 
advocacy. This is a result of the weakness of any sense of world 
community j but the hostile tone of debate in turn militates against 
the growth of such a sense. 

Most serious of all reasons for continuing attachment to the State 
as the supreme organization of human authority is the conviction that 
it embodies a distinct way of life. Even among those peoples that 
appear to be agreed upon the essential ends and permissible means 
of government, and range themselves on the side of democracy 
against totalitarianism, sufficiently important differences are be¬ 
lieved to exist to warrant strong national barriers to community. 
Differences do exist, and the autonomy of the State is thought to 
protect them. Who but the peoples concerned can say w^hether 
the differences are worth the cost (assuming it could be measured) 
of keeping that autonomy inviolate? 

The actual value differences between States are vastly inflated by 
the enthronement of patriotism among the cardinal virtues. Un¬ 
reasoning devotion to the State (‘^my country right or wrong”) 
is no less lauded than a more critical loyalty. For the purposes of 
relations with the outside world, the State is made an end in itself 
even in the democratic countries. Anyone who purports to recognize 
interests higher than those of his nation is subject to suspicion, 
resentment and, in critical situations, repression. These habits of 
the national group have been so deeply ingrained by long processes 
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of indoctrination that they will not easily yield to the demands of 
world-society. They warn us that progress in that direction will 
be piecemeal and slow.*** 

We have been concerned hitherto with expectations of the rank 
and file. What now of the leaders? It is of course one of the 
primary purposes of democratic constitutions to make the leader¬ 
ship responsive to the wishes of the citizenry. But a large part of 
the world’s population is organized on the opposite principle of 
securing popular support for the wishes of a governing group. 
And even in democratic countries the leadership does not wait for 
the spontaneous crystallization of popular desires into imperative 
mandates. On the contrary, it suggests policy and seeks popular 
endorsement, the general difference from the totalitarian method 
being that it relies more on reasoned persuasion than on dictation 
backed by force. 

The personal interests of the leadership in democratic as well as 
in totalitarian countries are therefore a weighty factor bearing on 
the prospect of world government. Political leaders win power, 
command goods and services, and obtain other satisfactions by 
familiar processes available to the able and energetic citizen. Before 
they commit themselves seriously to the subordination of the 
State to a larger collectivity, they will demand assurance of ade¬ 
quate compensation for a new political orientation that will reduce 
the functions of national government and the importance of its 
leaders and confront them at the same time with unfamiliar 
problems in achieving and holding supreme power. In the past, 
some inducement to federation has been found for the ambitious in 
the larger sphere offered to their talents} but, while there has been 
some evidence that this prospect in world organization appeals to 
the politicians of small countries, little sign has yet been vouch¬ 
safed that it weighs appreciably in the calculations of those who 
fashion the policy of the greater powers. 

These interests of private citizen and of leader are of course 
not acknowledged in their nakedly personal aspect. They are en¬ 
nobled by identification with national interest. Industry and labor 
predict disastrous consequences for the standard of living if the 
tariffs and quotas that protect their products are abolished} the 
politician asks how the vital interests of the nation can be safe- 



THE GREAT SOCIETY 


48 

guarded by administrators lacking his own special training and de¬ 
votion and his intimate knowledge of local conditions. They put 
up a strong case against a leap from the known, with all its im¬ 
perfections, to the hypothetical benefits of the untried. For a graphic 
illustration of such conflict between ideal schemes and established 
ways of doing things, we need go no farther back than the dif¬ 
ficulties encountered by the Schuman plan of a joint sovereign 
authority to administer the pooled coal and iron resources of 
Western Europe. 

The distaste of interference from outsiders is still an effective 
barrier to the claims of world-society. Behind the public and formal 
acknowledgment of these claims it marshals private and substantial 
resistance. The sense of community with all mankind is still puny 
in comparison. 


The League of Nations 

The weakness of any general sense of community was constantly 
brought home to observers of the I^eague of Nations. Such suc¬ 
cessful defiances to supranational authority as that of Poland in the 
Vilna dispute, of Mussolini’s Italy in the sequel to the Janina 
murders and in the conquest of Ethiopia, or of Hitler’s Germany 
from 1933 19395 merely emphasized it. Frailty was apparent 

from the first, not only in the constant assertion by representatives 
of great and small States alike that the I^eague was not a super¬ 
state, but in the rapid interpretative restriction of those clauses 
in the Covenant which appeared to give any centralized coercive 
power to the Council. It was the weakness of the sense of com¬ 
munity, again, that explained the failure of the long and careful 
attempt to codify international law which ended in the fiasco of The 
Hague in 1930. 

Though the results were largely negative, the story of the 
League’s codification program is an instructive one. From 1924 
until 1930 a committee of eminent experts, and later a prepara¬ 
tory committee, reporting to Council and Assembly, labored to 
select topics ripe for codification, drafted elaborate questionnaires 
to governments, received and digested replies. They were assisted 
by unofficial studies, the most elaborate of which was the famous 
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Harvard Research in Internationa] Law. In the end, three topics 
were chosen for the first conference: nationality, territorial waters, 
and the responsibility of States for injuries to aliens. Armed with 
a formidable documentation, delegations from forty-eight coun¬ 
tries, including both the United States and the U.S.S.R., assembled 
at The Hague on March 13, 1930. After a month of discussion 
and negotiation, the conference adjourned with a draft con¬ 
vention and three protocols on certain aspects of the nationality 
problem to show for six years of expensive and exacting work. 
These have been ratified by ten States. Agreement was not achieved 
on such fundamental questions as the width of the marginal belt 
of sea subject to national sovereignty, or the standard of justice to 
be observed in the treatment of aliens. 

Particularly significant, in its bearing upon the reality of a 
world society of States, was the failure to reach agreement on the 
treatment of aliens. A strong minority of the conference, composed 
of the Latin American and certain European States, refused to 
subscribe to a general standard of civilized justice and insisted that 
no injury was suffered by an alien who received the same treatment 
as nationals. This problem will be analyzed at a later stage in this 
study. For the moment, it will be sufficient to point out that if 
there is a world-society it is one with no common touchstone of 
obligation in so essential a matter as the position of the human 
being when he happens to find himself within the limits of a 
foreign country. This is all the more remarkable in that the pro¬ 
tection of nationals abroad absorbs a major part of the time and 
energy of foreign offices. 

The United Nations 

Doubtless many of the delegates to the conference at San Fran¬ 
cisco in 1945 thought that they were setting up an organization 
which would be the central economic, social and political machinery 
of a world-society. The fact that non-peace-loving States were not 
to be admitted, that persistent violators were to be expelled, and 
that members might withdraw at will was not incompatible with 
the aim of universality. It was also ostensibly intended that this 
central machinery should have at least a legal and theoretical 
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monopoly of force, since force was to be used only in self-defense 
or at the behest of the United Nations. By way of making this 
monopoly effective, agreements were to be entered into, placing 
national contingents at the disposal of the Security Council, while 
modes of reducing and regulating national armaments were to be 
studied.“^ Five years have passed, no limitation of armaments 
has been achieved, no military agreements have been concluded, 
and the United Nations as such has not yet shown the capacity to 
deal effectively with any of the major issues of our time. 

What is the explanation of this failure? A later chapter will 
show how the design itself, interpreted in the light of the explicit 
and implicit reservations of the parties, fell short of its stated 
purposes.^"* Here we shall be concerned with causes, lying behind 
the design, which made the reser\^ations inevitable, and which have 
been brought into the broad light of day in the attempt to work 
the machinery set up at San Francisco. 

What the attempt at operation has shown is that there existed at 
San Francisco, as now, two mutually defiant groups in the world 
which no amount of machinery can bind into one society. Why? 
Because the links of common values and objectives, which are more 
indispensable than any machinery, are wanting. These groups 
champion irreconcilable ideas about the political and economic 
organization of a world whose destiny lay in their hands after the 
joint victory over Nazi Germany. Formally and superficially they 
are joined together in the United Nations; but they have made that 
organization an arena of conflict rather than a forum for the con¬ 
ciliation, compromise, or adjudication of differences. Finally, they 
are consolidating themselves in opposing armed camps against the 
event of open and general war. 

Both sides, it is true, appeal to international law, and each pro¬ 
claims itself possessor of the one true faith for an effective world 
order and lasting peace. After long controversy over the nature, 
validity, and role of international law, the officially approved jurists 
of the Soviet Union have agreed that it can be used by their govern¬ 
ment, no less than by others, as an instrument of national policy.®'^ 
They have discovered, that is to say, what Western governments 
have long known, that they can find in the most authoritative litera¬ 
ture and records of international law and practice rules and prece- 
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dents for any policy that pleases them. The Soviet Government, 
moreover, observes and derives profit from some of the established 
patterns of conduct commonly described as international law. It 
sends and receives diplomatic agents and grants the usual im¬ 
munities. It invokes ad nauseofn the principle of State sovereignty 
which figures prominently in all official Western statements of the 
law of nations. National sovereignty is no obstacle to the absorption 
of neighboring States by well controlled plebiscites; but it provides 
a useful slogan in rallying opposition to “the imperialist machina¬ 
tions of Wall Street and the City of London.” In its prohibition of 
intervention, again, the doctrine of sovereignty may be urged 
against the more visible ways of influencing policy in foreign 
countries, while it puts no obstacles in the way of the more subtle 
and more effective ideological penetration. 

Yet, while the U.S.S.R. invokes the law of nations as fre¬ 
quently and for many of the same purposes as the Western demo¬ 
cratic nations do, it has not committed itself as far as they have 
to the organization and operation of a general legal order and 
world-society. It takes no part in most of the specialized organs of 
international administration, and it has not entered into the net¬ 
work of arbitration treaties by which most of the Western nations 
are bound. It is a party to the Statute of the International Court 
of Justice, and one of its nationals sits on the bench of that tribunal. 
On the other hand, it has not ratified the optional clause and has 
thus not submitted to even the conditional and limited juris¬ 
diction which so many other States have accepted. It has not, in a 
word, gone as far as the W^estern nations have, with all their 
reservations, in submitting its interests to collective administration 
or in laying itself open to the more or less impartial application of 
rules of international conduct. These are the steps which count, 
more than the common invocation of abstract and flexible principles 
of law, in the development of a society of nations. 

Consensus is the life of society, and the dominant characteristic 
of our world is conflict, not consensus. The question may of course 
be asked whether it has ever been otherwise. The vaunted unity 
of medieval Europe was a unity of culture among intellectuals, 
not a unity of purpose or of action among the powerful. The 
vaunted peace of the nineteenth century was kept in anxious suspense 
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by the maneuvers of competing alliances, when it was not inter¬ 
rupted by bloody wars. At the present time, the spectacle presented 
is not that of one society but of two great power-concentrations 
struggling by every means short of declared general war to in¬ 
crease their strength for a feared battle to the death. Over the 
contest hovers, as in all ages, a concept of society formulated and 
fostered by intellectuals. This is not a reflection of reality, but a 
goal and hope of good men. To present the hope as a reality renders 
no service to humanity, because it obscures the complex obstacles 
that still stand in the way of realization. 



III. Men, States, and the Great Society 

The Subjects of International Lano 

THE positivist doctrine of the nineteenth century presented States 
as the persons or .ubjects of international law. Individuals might 
be objects of that law, as dumb animals are the objects of municipal 
legislation prohibiting cruelty; but they could not be subjects of 
rights and duties, that is to say, legal persons, in a system designed 
to govern the conduct of States as such. So strict did the theory 
become in its limitation of personality to States, that after Italy’s 
absorption of the papal states some authors even excluded the 
Holy See from this select company of abstractions. In the last 
thirty years a change has set in. There is a strong if not dominant 
tendency to recognize the personality not only of many groups 
other than States, but even of the individual human being. It is 
my purpose in the present chapter to examine the rise and the 
competition of these different theories of international personality, 
and to evaluate them in terms of their contribution or obstruction 
to an effective supranational legal order. Part of the study will 
necessarily focus upon the controversy regarding the nature and 
effects of the recognition of States and governments. 

Sixteenth- and seventeenth-century writers do not isolate either 
States or their sovereigns as exclusive subjects of their law of 
nations. The language which they use is anything but free from 
ambiguity, but their great society, transcending as it does the 
boundaries of empires, kingdoms, principalities and republics, seems 
to be a society of individual human beings. The individual is 
not only a citizen of his State but also of this civitas maxima. As 
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we have seen, the law of this society of mankind, jus ^enttumy got 
its name from the Roman notion of a body of rules not peculiar 
to any civitas but found in the legal systems of all civilized com¬ 
munities/ These rules were applicable not only to Roman citizens 
but to foreigners permitted to reside or trade in Rome. Here, 
ready-made, was the theory and much of the detail of a law govern¬ 
ing men, irrespective of particular allegiance. The theoretical der¬ 
ivation of most of this law from jus naturaley and the close rela¬ 
tionship between the latter and jus divmumy made it easy to regard 
jus gentium as binding even upon sovereigns. Whether in his offi¬ 
cial capacity or as a private person, the sovereign, along with each 
of his subjects, was a member of the civitas maxiiua and owed 
obedience to its law. 

So long as this was the common conception of the nature and 
source of the law of nations, little need was felt for a concept of 
States as distinct juristic persons and component units of a world- 
society. Citizens and rulers of different states owed duties to one 
another under the jus gentium. Sovereigns and individuals were 
thus the subjects of rights and duties which today’s jurisprudence 
attaches to States. 

The idea of the fofulus as a corporate person, of which the ruling 
individual or group is merely the highest agent, had indeed been 
clearly expressed by Johannes Althusius in his Polilka methodice 
digestay first published in 1603.“ Grotius failed to achieve such 
clarity. He spoke of the civitas as the general subject of sovereignty, 
and of the ruling individual or group as its particular subject.^ It 
is this particular subject, and not the State, that figures most 
prominently in De jure belli ac facts as the actor on the international 
stage. Pufendorf, in 1672, described the State as “a composite 
moral person whose will, compounded of the concord of many, 
is deemed the will of all.”^ But it remained for Christian Wolff 
and his follower Vattel to implant firmly in the literature of inter¬ 
national law the abstract personality of the State as the subject of 
international rights and duties.® 

It was only when this concept of the State as the titulary of 
rights, and the further concept of its unfettered sovereignty, had 
entered fully into international jurisprudence that writers began 
to deny to the individual the quality of subject and person of the 
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law of nations. Logically, they should also have denied the existence 
of a law and society of nations, since the absoluteness of the sover¬ 
eignty which they attributed to the state-person was incompatible 
with subordination to any collectivity. Many were unwilling to 
do this, and the contradiction was eventually patched up by substi¬ 
tuting “co-ordination” for subordination. This law, co-ordinating 
but not subordinating theoretically equal sovereign entities, was 
clearly something peculiar to States. It was not made for individual 
human beings, and individuals had neither rights nor duties under it. 

In its final form, this theory regarded the individual as an 
“object” rather than a subject of international law. That is to say, 
States had rights and duties vis-a-vis other States in respect of their 
nationals. For instance, if John Wilkes, a national of State A, suf¬ 
fered damage in State B for which the local authorities failed to 
provide redress, the “person” injured was, in international law, 
not John Wilkes but State Aj and, in the absence of specific pro¬ 
vision to the contrary, only the State, not John Wilkes, could claim 
compensation in any tribunal which might be set up by treaty to 
deal with the case. International law imposed on State B no direct 
duty to Wilkes, and gave Wilkes no direct right against State B. 
The resulting confusion in the proceedings of claims tribunals, in 
regard both to the “person” litigating and to the proper measure of 
damages, will be discussed in a later chapter.® 

Gov^'crnmcnts were content to adopt a theory which impeded 
the claims of clients. But at several points international practice 
presented material which the theory could digest only after fan¬ 
tastic contortions. 

Piracy was one difficulty. If the individual had no duties under 
international law, how was it possible to treat piracy as “a crime 
by the law of nations,” which any State, regardless of the culprit’s 
nationality, had the right to try and to punish? The favorite 
dialectical device was to call the common description an “error,” 
and to formulate the case as simply one where international law 
left unlimited jurisdiction to all States.^ But this was hardly con¬ 
sistent with the view that international law defined the circumstances 
in which such unlimited jurisdiction was available, that is to say, 
defined the act of piracy. For if a system of law defines an act for 
which a penalty may be imposed, lays it down that the penalty 
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may reach to death, and declares what authorities may try and punish 
the offender, it surely creates a crime and, in so doing, imposes a 
duty of abstention directly on the individual. The only other 
consistent formulation would be to treat piracy as a matter in which 
States that agree as to the definition of the crime do not object to 
their nationals being dealt with by each other’s authorities. This 
would have taken it out of international law in the modern sense 
and left it a matter of jus gentium as the Roman jurists understood 
the term. 

A similar difficulty presented itself in the relations of foreign 
occupying forces and the inhabitants of occupied territory. Here in¬ 
ternational law appeared to create reciprocal rights and duties, 
which only by distortion could be classified as rights and duties 
of the belligerent States inter se with merely an indirect bearing 
on the inhabitants concerned. 

In the rules of maritime warfare, again, the neutral who sup¬ 
plies contraband or commits a breach of blockade is subject to the 
jurisdiction of belligerent prize courts and his property liable to 
confiscation. Had doctrine not set itself against the individual as 
a subject, this could have been treated with plain commonsense 
as a case where international consensus imposes on the individual 
a duty not to supply contraband or break blockade, on penalty of 
loss of goods or ship or both. The accepted lore distorts facts in 
order to preserve a theory when it describes this as an instance where 
the neutral State loses the right to freedom of maritime commerce 
for its nationals and, consequently, the right to defend them against 
belligerent confiscation. 

Piracy, military occupation, contraband, and blockade-breaking 
are all matters in connection with which national authorities have 
for centuries exercised jurisdiction over aliens. They could all be 
regarded, like so much of the subject-matter of what is called 
international law, as activities concerning which there is a large 
measure of similarity in national laws —vl similarity which inter¬ 
national conventions attempt to increase. They could be classified, 
in other words, as belonging to jus gentium in the Roman sense. 
If, however, they are to be treated as institutions of one supra¬ 
national law, then they should have a formulation which does not 



MEN, STATES, AND THE GREAT SOCIETY 57 

denature them and which tends to favor effective international 
regulation. 

One of the most serious defects of the doctrine of exclusive 
state-personality is the plight in which it leaves individuals who are 
stateless. This condition has become deplorably frequent as a 
result of recent wars and revolutions. If the individual as such 
has no rights under international law, and can only claim protec¬ 
tion or redress through his State, the stateless man or woman is 
at the mercy of any government. A theory of international relations 
which leads to such consequences has little to commend it to any 
movement aiming at an effective supranational society. 

Consider, too, the bearing of this theory upon the effort to which 
the United Nations Charter commits us in the matter of human 
rights. In its preamble, as well as in subsequent articles touching 
“fundamental freedoms,” the Charter makes some veiled gestures 
towards an international society of human individuals. At most 
points, however, it maintains the doctrine of the State as the im¬ 
penetrable unit in international affairs. The International Court of 
Justice, for example, is to admit only States as parties before it.® 
This provision adheres to the principle that, save where the contrary 
is explicitly provided, individuals have no locus standi in inter¬ 
national tribunals. As it proceeds with its work under the Charter, 
the Commission on Human Rights set up under Article 68 may 
arrange for direct recourse on the part of indi\nduals to special 
agencies of interpretation and execution. Such recourse has been 
provided in a few international treaties.® If the commission fails to 
do this, then complaints of violation of human rights will have to 
be dealt with through the screening sovereignty of the accused 
State, with all the opportunities of delay and evasion that such 
indirection offers. It may well prove impracticable in any near 
future to penetrate further than this into the sensitive area of rela¬ 
tions between the State and its own nationals j but at least this obsta¬ 
cle to the effective international protection of the individual should 
not be underrated. 

Up to the second world war, the official attitude in most matters 
of international concern in which individuals were directly involved 
favored the doctrine that they had no personality in the law of 
nations. At the end of that conflict, the victorious allies made a 
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remarkable break with this negative tradition. They proceeded 
to set up international tribunals, and to formulate law for their 
use, which assumed direct personal responsibility for acts of a type 
for which only States had hitherto had to answer. Political leaders 
were condemned and executed for “crimes against humanity” 
committed on behalf of their States, and for their part in launching 
their States on “aggressive war.” 

This was a resounding vindication of the old doctrine of “just 
cause” as a condition precedent to legal war —a doctrine which 
the Kellogg Pact of 1928 had not lifted out of the official contempt 
in which it had languished for centuries—and at the same time 
an emphatic assertion of the personality of the individual in inter¬ 
national law. Of itself, however, the precedent will at most ensure 
only one thing, that the political leaders on the losing side in future 
wars will be tried and punished in approved legal form. For even 
if we assume that the prohibition of aggression has now been 
established as part of the international consensus, it does not follow 
that aggression will be uniformly defined or that those convicted 
of it in the future will be those whom the inaugurators of this insti¬ 
tution would desire to see punished. It would be an altogether 
excellent thing if questions of guilt in the initiation of war, or in 
the barbarous conduct of hostilities, could be impartially determined 
and those found guilty impartially punished. But this would require 
international organization of a powerful and permanent order. 
Failing such organization, and assuming the recurrence of war, it 
is highly probable that the losers will henceforth be regularly, 
and with impressive ceremonial, sentenced for aggression. 

It is not possible, on the basis of international practice, to say 
simply either that individuals are, or that they are not, “persons in 
international law.” It is only possible to say that in some contexts 
they are treated as persons, in others not. Theories that pronounce 
without qualification for either the negative or the affirmative distort 
the facts, or express value judgments, or both. It is not likely that 
doctrine in this matter can be induced to adopt a unanimous affirma¬ 
tive, nor for practical purpose would this make much difference. The 
way of progress here is rather the establishment of a distinct, inde¬ 
pendent position for the individual in specific international institu¬ 
tions where this makes for greater efficacy in function. As I have 
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mentioned,^® some advance in this direction has taken place, and 
more is to be hoped for. 

A third type of possible “person” has to be considered. It con¬ 
sists of groups other than States. The Roman Catholic Church, 
summed up for diplomatic purposes in the Vatican, is the oldest 
known example j but the great chartered companies, with their own 
fleets and armies, their treaties with Eastern potentates, their wars 
and their peace pacts, seemed, in practice, to exhibit all the mark¬ 
ings of distinct personality on the stage of international politics and 
were, moreover, vastly more powerful than many of the sovereign 
States. In the nineteenth century, with the establishment of river 
commissions and such administrative agencies as the Universal Postal 
and Telegraph Unions, jurists striving to uphold in all its purity 
the theory of exclusive state-personality were confronted with new 
difficulties. More recently, the advent of the League of Nations, 
International Labor Organization, international banks and funds, 
United Nations, International Civil Aviation Organization, Food 
and Agriculture Organization, World Health Organization, and 
many other official agencies of inter-State collaboration has made 
their position ridiculous. The proprietary and contractual rights 
focused in these groupings, to say nothing of the powers confided 
to them, can no longer be formulated with either convenience or 
verisimilitude as rights and duties of their separate member States 
merely administered jointly. Even that properly conservative body, 
the International Court of Justice, has recognized personality created 
directly by treaty in a grouping which is not a State.^^ 

All this is another demonstration of the familiar truth that prac¬ 
tice will not be indefinitely confined by theory. Theory may usefully 
influence practice by suggesting the probable consequences of acts. 
On the other hand, it sometimes contrives to retard development 
as a result of academic attachment to a preconceived image. In 
jurisprudence, if law may be regarded as an unstable equilibrium 
between the demand for stability and the demand for change, 
theory tends to weight the balance on the side of stability. This ex¬ 
plains some outbursts of popular indignation over the pettifogging 
obstructionism of lawyers. A kindred impatience occasionally ap¬ 
pears even in international conferences, where delegates fume as 
their more generous impulses are checked by legal advisers. The 
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jurists, nevertheless, easily maintain their position, because these 
same generous statesmen, in less expansive moods, need them to 
supply respectable reasons for resistance to change. 

The breakdown of resistance to the recognition of group-per¬ 
sonality in entities other than States may in some measure expedite 
the achievement of adequate status for the individual in inter¬ 
national institutions. But there is more than doctrinal resistance 
here. This is an instance of the statesman's recourse to juristic 
reasons for maintaining the status quo. If the inscrutable majesty of 
the State can be challenged directly by private persons, the pleasur¬ 
able and concealing awe that surrounds authority will vanish. There 
is a sort of canuiraderie among governments in upholding this 
mystical dignity. Something is made, too, of the nuisance that 
individuals may cause if they are free to bring their trivial com¬ 
plaints directly to international agencies. But the hard core of op¬ 
position is the unwillingness of governments to be haled before 
such agencies by individuals and compelled to defend themselves 
solely on the merits of their conduct. The old outworks of ‘^equal 
sovereignty” and “exclusive domestic jurisdiction” are still prized, 
especially where the State’s authority over its own nationals is 
involved. It will be difficult enough to win the submission of 
democratic governments to collective control in this domain. 
For those of another stripe, submission will imply the abandon¬ 
ment of characteristic totalitarian methods. 


Recognition and Personality 

When the positivist doctrine of consent as the sole source of 
authority in international law took the field, it was inevitably 
followed by the doctrine that personality in that law accrued 
only on the recognition of a political community as a State. Recogni¬ 
tion signified the consent of existing sovereign States to the entry of 
a new member into their society. The “concession theory” in the 
law of corporations was, of course, invoked. But a theory which 
denied personality to a corporation until a charter had been con¬ 
ceded by a sovereign authority was at best a rough fit when trans¬ 
ferred to the international sphere. It left unanswered such questions 
as how the first State acquired personality, how many recognitions 
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were necessary to create a state-person, and what was the status 
of an established political community before recognition. 

The first question might have been dismissed as one of merely 
theoretical importance, regarding which the fiction of an inter¬ 
national social contract among the political communities coexisting 
at some vague point in the past might have served as a convenient 
stopgap. But the second and third were surrounded with practical 
difficulties. If a well organized and well behaved community own¬ 
ing no political superior became a subject of rights and duties only 
on recognition, it might theoretically be treated in the interval in 
any way that suited the interest of any existing State. Even if 
recognition were granted by some States, the others would still be 
legally free to deal with the community as they chose, at least 
up to the point where a ^‘consensus of recognition” had been 
reached. But who or what could define a “consensus of recogni¬ 
tion”? Merely to suggest a number was to suggest that sovereign 
States could have thrust upon them an entity in relation to which 
they must act in accordance with law. Yet the notion that there 
were no legal limits to the treatment of an unrecognized political 
community was too shocking for some jurists. 

An alternative doctrine was accordingly formulated. Recogni¬ 
tion was not “constitutive” but only “declarative.” International 
law, it was said, defined the elements which make the state-person. 
Any community possessing these elements is a person subject of 
the rights and duties which flow from the general law of nations. 
Recognition becomes a matter of evidence and, perhaps, estoppel. 
The elements commonly suggested were stable political organiza¬ 
tion, independent power over the inhabitants, definite territory, 
capacity and willingness to fulfill the ordinary obligations of inter¬ 
national law. If a number of important States had recognized a 
given community, either by explicit declaration or by the implica¬ 
tion of their relations w^ith it, this recognition created at least a re¬ 
buttable presumption of statehood and personality. English and 
American jurists, applying a principle not so clearly established in 
Roman-law countries, were also inclined to say that recognizing 
States were by the act of recognition estopped from denying the 
statehood and personality of the recognized community. However, 
since it was not recognition that created these attributes, a tribunal 
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authorized to apply international law might accept evidence other 
than recognition to establish the fact that they had been acquired. 

Adherents of the declarative doctrine asserted a right to recogni¬ 
tion. In some cases, this was merely a loose use of language, the 
intended meaning being that a community which had in fact acquired 
the elements of state-personality as defined by international law 
was entitled, irrespective of recognition, to all the benefits of the 
system. But some writers, attaching importance to recognition as a 
matter of prestige, insisted on a right to demand a specific act de¬ 
claring or implying acknowledgment of the new community’s 
membership in the society of nations. In either sense the ‘Vight” 
could have little practical value so long as States were free in all but 
theor)^ (as they were in the absence of supranational courts with 
compulsory jurisdiction) to deny arbitrarily that the constituent 
elements had been acquired. 

An entirely new doctrine has recently been launched by Profes¬ 
sor Lauterpacht. y\ccording to this, recognition is constitutive; but 
nevertheless a community achieving the elements of state-person¬ 
ality has a right to demand it. This involves the difficulty of admit¬ 
ting a legal right in a grouping which has no legal existence; 
but the distinguished author is not appalled by such an enormity. 
He resorts to the assertion that no ^Tact” has any legal existence 
until it has been acknowledged by some entity authorized to do so. 
Since the international legal order has not endowed any other 
entity with this authority in connection with the rise of new com¬ 
munities, the fact of statehood and personality for the purposes of 
that order can only come into existence in virtue of a finding by 
States.^^ But what, then, are the ‘^facts’’ to which the “right to 
recognition” attaches? 

If we look at the practice of governments, we shall find there lit¬ 
tle support either for a right to recognition or for the notion that 
the difference between the constitutive and declarative doctrines 
deserves much debate. Practice indeed suggests that the role of 
recognition is misinterpreted in both doctrines. 

It cannot be established, for example, that when governments 
have dealt with well organized but unrecognized communities they 
have felt themselves free to treat them differently from those 
already recognized. If violence has been used, the excuse has been 
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alleged illegal conduct—^violation of international law—which is an 
assertion of the community’s subjectivity to legal duties, incon¬ 
sistent with any plea that, not having been recognized, it is beyond 
the pale of law. In the days when the so-called “modern law of 
nations” was being formulated, the apologists for the Spanish con¬ 
quests in America relied heavily upon the alleged right of peaceful 
trade.’® The pretext was as hollow as the “abuse of minorities” 
which served to justify the annexation of the South African Re¬ 
public in 1900, and of Czechoslovakia in 19395 but, such as it 
was, the argument assumed the membership of both parties in a 
common society under one legal order. 

The long process whereby the “family of nations” has grown 
from a small European group to include more than sixty members 
spread over the globe has shown communities entering gradually, 
from one expedient transaction to another, into full normal rela¬ 
tionship with established members. It was usually advantageous to 
demand of each community conduct in accordance with international 
law, and it was hardly possible to do this without granting the 
corresponding rights. To describe the process as one of recognition 
creating or declaring personality is to formalize it out of all re¬ 
semblance to the facts. The only generalization which the record 
warrants is that there comes a point in the development of political 
communities where it is neither respectable nor expedient to treat 
them without regard to the canons obtaining among civilized States. 
To define the point in theory is more difficult than to recognize it in 
practice, but it is roughly true to say that it is reached with the at¬ 
tainment of the “elements of state-personality” enumerated above.^^ 
On the other hand, the possession of assets sought after by a num¬ 
ber of governments may induce the establishment of regular rela¬ 
tions when these elements are more of a hope than an actuality. 
Here formal recognition may precede or accompany substantial 
transactions. 

As in the case last mentioned, so in others, formal recognition 
may serve an economic, strategic, or other political interest. Under 
pressure from influential groups, a great power may sponsor a 
new community. The Republic of Israel is a recent example. The 
great power may be able to bring about a series of swift recognitions 
that will greatly shorten the process of earning a position of state- 
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personality. Again, when a portion of an established State breaks 
off, it sometimes gets rapid recognition from governments gratified 
by this diminution of a neighbor’s power. Here, formal recognition 
may play an important part in the creation of a new state-person. 

In such circumstances, recognition appears in the guise of an act 
of policy. Once a political community has achieved a certain degree 
of development, roughly described above, it has such right as exists 
among States to legal treatment. In this sense, and in this sense 
alone, it has a right to be ‘Recognized.” There is, I suggest, no 
right to formal recognition. This is something which States grant 
or refuse at discretion. It is a counter in the harsh game of inter¬ 
national politics. 

Formal recognition may, in recent times, be declared to be either 
de jure or de jactOy again at the discretion of the recognizing gov¬ 
ernment. De facto recognition signifies only tentative approval 
of the new community and implies a warning that if subsequent 
events take a turn unfavorable to the recognizing State, it may 
withdraw its recognition. It may be accompanied by explicit limita¬ 
tions upon the substance or forms of intercourse with the new 
community. De jure recognition contains no such reservations, and 
anticipates full diplomatic relations. There is, however, no rule to 
prevent de jure recognition also from being withdrawn if, in the 
judgment of the recognizing State, the recognized community 
subsequently ceases to have the elements of state-personality. Like 
the act of recognition, such withdrawal has no effect upon the status 
of the community as a subject of such rights and duties as the inter¬ 
national consensus creates. The duty to respect the territorial integ¬ 
rity and political independence of a community possessing the char¬ 
acteristics of a State not yet recognized is no less and no more bind¬ 
ing nowadays than it is in relation to recognized States. 

Even more frequently than in connection with the entry of new 
members into the “family of nations,” the question of recognition 
presents itself in connection with irregular changes of government. 
Here what is involved is not the state-personality of the given com¬ 
munity, but merely the authority of a new person or group to 
act as the government of the community and its agent in inter¬ 
national relations. Where the change of government occurs by 
constitutionally established procedures, as by the electoral defeat 
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of an existing regime, no question of recognition arises. It is revolu¬ 
tion that produces circumstances in which foreign governments 
may decide to grant or withhold recognition of a new regime. 

Here again the answer lies at the discretion of each foreign gov¬ 
ernment. In the interval, the state-person continues to exist, and 
its interests are still under such protection as the international con¬ 
sensus affords. That is to say, there is in theory no greater liberty to 
invade the territory or seize the movable property than there is in 
regard to a State with a recognized government. But difficult ques¬ 
tions arise as to the effect of acts performed by the group actually in 
power. 

In this context recognition or non-recognition is frequently an 
important question for national courts. Circumstances do indeed 
present themselves where courts need instruction from their govern¬ 
ment as to whether a given community constitutes a state-person 
under international law.^® More often, however, the question is 
whether or not some group claiming authority is the government 
of an existing state-person. What happens in both situations is 
the clearest possible demonstration of the political character of recog¬ 
nition. Governments do not consider themselves bound to ask their 
own or any other courts whether they are under legal obligation to 
regard such a community or group as what it claims to be. On the 
contrary, where an inquiry is deemed necessary because the facts have 
not already been made abundantly clear by explicit or tacit official 
admission, it usually moves in the opposite direction from court to 
government, and the question is closed by the government’s answer. 

What the national courts are concerned about in such circum¬ 
stances is, as always, the application of their own national law. Where 
the rights of other States or their nationals are involved, the rules 
of the national law may indeed derive their content from what is 
known as the law of nations. National courts presume conformity 
between national law and international law unless non-conformity is 
clearly established by statute. Since, however, they assert the author¬ 
ity to say what the international law is on any given point, the pre¬ 
sumption implies no actual subordination. This presumed conformity, 
actu^ly qualified by an unlimited power of interpretation, is all 
that is meant by the doctrine of incorporation of international law 
in national law. 
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Has a group claiming to be a government the right to sue in a 
national court? Has a person claiming to have acquired property 
through such a group good title? In general, what effects may the 
national court recognize as following upon the acts of such a group, 
for example in confiscation or nationalization of property, entry into 
contracts, or grant of concessions? Many national courts were re¬ 
peatedly confronted with questions like these following upon the 
Russian Revolution of November, 1917. 

The decisions of English, European, and American courts on these 
matters made a fairly uniform pattern. The rules of their various 
national systems agreed, for the most part, in denying the right to 
sue to unrecognized governments, and in denying validity, at least 
for extraterritorial purposes, to their acts of confiscation, nationaliza¬ 
tion, or concession. But an occasional discordant note was heard, 
especially from Judge Cardozo in the New York Court of Appeals. 
In Boris N. Sokoloff v. The National City Banky^ J^dge Cardozo 
suggested that, if the consequences of a refusal might do “violence 
to fundamental principles of justice or to our own public policy,” 
the Court might accord validity to the act of an unrecognized gov¬ 
ernment. In the later case of Russian Reinsurance Compafjy and 
Paul Rasor v. Francis R. Stoddard and the Bankers Trust Comfonyy 
the same Court held that a corporation dissolved and expropriated 
by the unrecognized Soviet Government had ceased to have any 
existence in Russia.^ ^ 

What difference, if any, is there between de jure and de facto 
recognitions in their bearing upon such questions? The tendency has 
been to equate the two forms,but a recent case decided in the 
English courts has shown that important distinctions may still be 
made. In 1938, at a time when Great Britain, though recognizing 
the Government of Italy as de facto Government of Ethiopia, still 
recognized Haile Selassie as de jure Emperor of that country, the 
Emperor claimed in England a sum of money due under a contract 
made as sovereign of Ethiopia with Cable and Wireless Ltd. The 
Court of Chancery rejected the defendants’ plea that the de facto 
recognition of the Italian Government terminated the plaintiff’s 
right. Judgment was accordingly in favor of Haile Selassie as 
de jure sovereign. The case was appealed, but before trial the Court 
of Appeal was informed that Great Britain had meanwhile recognized 
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the King of Italy as de jure Emperor of Ethiopia. The appeal was 
thereupon allowed and Haile Selassie’s action dismissed.^® 

It should be apparent from what has been said in this chapter 
that international practice does not proceed upon any consistent 
theory as to the composition of that society in which international 
law is supposed to operate, or as to the manner in which member¬ 
ship is acquired in it. In this context, as in others, governments are 
more influenced by considerations of immediate expediency than 
by the logic of academic jurists. Most of the rights and duties in¬ 
volved in the relations between governments are thought of as 
adhering in States as group entities j but, where there appears to be a 
clear advantage in so doing, governments will commit their States 
to international rules and institutions in which individuals, or groups 
other than States, figure as persons in their own right. This practice 
is growing as the mythology of sovereignty fades before the notion 
of the State as an organization for human service. 



IV. Sovereignty, Law, and the Great Society 


WE have seen how, already in the first half of the sixteenth century, 
Vitoria was attributing an important role to consent as a process by 
which rules supplementing or modifying those of natural law were 
introduced into the law of nations.' The same trait is prominent in 
Grotius, Zouche, Bynkershoek and Vattel. PufendorPs voluminous 
dissent was inadequate, despite the vast respect in which the author 
was held, to check the trend. From Moser on there are more and 
more writers who have nothing to say about natural law, and who 
look exclusively to the express or implied consent of States for the 
basis both of international law as a whole and of its individual rules. 
The trend is familiarly known as the “growth of positivism.” It was 
steady but slow in development. Wheaton, one of America's most 
eminent writers on international law in the first half of the nineteenth 
century, still kept a foot in both camps.® As late as 1883, James 
Lorimer, Scottish member of the Institute of International Law, pro¬ 
claimed himself an out-and-out “naturalist” when he defined the 
law of nations as “the law of nature realized in the relations of 
separate nations,” and described custom and treaties as mere 
forms in which the law of nature declares itself.^ But Lorimer was 
regarded as an exceptional figure. By his day, the dominant theory 
held that nations are bound by no law to which they have not given 
their consent. 

Now, if the requirement of consent were satisfied by a mere passive 
acquiescence on the part of some nations, and could even tolerate 
positive opposition from others, this theory would present no special 
difficulty. Society or law can hardly exist without at least that measure 
of consent. The Austinian jurisprudence demands habitual obedience 
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from the bulk of the members to a determinate human superior 
as an essential condition of political society and of lawj ® and 
the principle of efficacy in the doctrine of Kelsen means no less 
than this.® It is true that something more active than mere acqui¬ 
escence or obedience is needed to produce even customary law. 
Somewhere there must be members of the society actually and 
repeatedJy doing things in the same way to build up a custom. 
In a politically organized group it is possible, though often diffi¬ 
cult, to ascertain that a given usage has been broadly enough 
followed to be regarded as corresponding to the common, col¬ 
lective will. Courts with compulsory jurisdiction will pronounce 
upon the point. But where by definition no collective sovereign 
will is admitted, where each member of the alleged society is 
sovereign and subject to no political superior, and where there is 
no judicial organ with compulsory jurisdiction, the problem is 
complicated by what amounts to a liberum veto. Sovereignty and 
equality provide a basis for the claim of the State that it is bound 
by no rule which it has not actively helped form or to which it 
has not, upon entering the ^Society^^ at a later date, given its un¬ 
mistakable assent. Some part of the difficulty would have disap¬ 
peared if it could have been agreed that entry into the “society” 
necessarily implied acceptance of all existing rules j but controversy 
still rages over this point, as over so many others. 

The task of proving that the State against which a rule is 
invoked has actually concurred in it was further complicated by 
the principle that merely to have done a thing in the accustomed 
way was not sufficient. The matter must have been handled in 
that way ofinione necessitatis^ that is to say with the conviction 
that any other way would have been illegal. Custom was not itself 
lawj it was only at best generalized practice proving the existence 
of a rule of which it might be the outward manifestation.^ If it 
was not practice followed under the conviction of legal obligation, 
then it was not such an outw^ard manifestation. This theory left 
it open to a State to strip a rule of any legal quality as far 
as it was concerned by a denial that, in adopting any given practice, 
it had done so under the impression that it was legally obliged to 
act in that way. 

It goes without saying that, given the prevailing doctrine of 
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sovereignty and equality’^, the State would never be bound by any 
conscious change in or addition to the law of nations in which 
it had not clearly concurred. The so-calJed ‘ 4 aw-making” treaties 
were not law for non-participants, even though they might have 
been ratified by all States having any substantial interest in their 
subject-matter. The will of a majority imposes an obligation upon 
a minority only where it can be interpreted as the sovereign will 
of a society to which both minority and majority belong. 

Apart from the difficulty of fixing the State with any legal 
obligation, this doctrine had to face the question of how to 
justify the name “law’’ for norms whose validity depended upon 
the consent of each individual subject. As an answer, Jellinek 
elaborated the theory of auto-limitation. It is true that when a 
State believes that any obligation arising out of the existing law 
is inimical to its existence, it can legally refuse to be bound. 
Nevertheless, until it thus by specific decision changes the law, the 
latter is binding. The members of the society of nations, though 
not subordinated like the citizens of a State to a common authority, 
are co-ordinated by a law which they consider binding.* 

The theory of a law deriving its authority from co-ordinating 
auto-limitation was quickly taken up, in spite of its inherent ab- 
surdity.** Its wide reception was eloquent testimony to the anxiety 
of jurists to keep the patterns of international conduct within the 
same class of phenomena as municipal law. Some tried to cure one 
of the worst defects of the theory by an amendment asserting 
that once consent had been given, a State could not alter or reject 
a rule.^® The attempted improvement suffered from the fact 
that no explanation was offered for the view that while the will 
of the State was essential to the birth of a rule, it was not essential 
for the purpose of keeping it alive. Where consent is part of the 
process of formulating the general and sovereign will of a society, 
this problem presents less difficulty. It defies solution in a context 
where the general and sovereign will is denied. 

Such were some of the problems involved in attempting to 
uphold, at the same time, the traditional doctrine of sovereignty 
and the existence of a law of nations, and in the assertion of a 
society where no central authority and no compulsory juris¬ 
diction were admitted. Actually, the practice of States was not 
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always as restrictive in the recognition of rules as the consent 
doctrine would imply. Advocates seeking to persuade tribunals 
were not forced to produce specific evidence showing that a large 
number of States, including the litigants, had accepted the prin¬ 
ciples involved. The reports of both national and international 
courts and commissions show a large reliance, for instance, on the 
writings of revered jurists. Judges declare that they rely upon 
such texts solely as evidence of general acceptance of a given prin¬ 
ciple as lawj but it is often abundantly clear that they are welcom¬ 
ing any respectable support for a ratio decidendi that appeals to 
them. In such cases, both the convention that there is a law of 
nations, and the literature of the subject, serve the useful purpose 
of providing material upon which a decision can be rested with 
dignity. 

Even so, the doctrine of consent in its modern interpretation af¬ 
forded too many loopholes. It fitted so well with the accepted 
doctrine of sovereignty, and with the denial of any supranational 
authority in the “society of nations,” that it could hardly escape ex¬ 
ploitation by States when they found any given rule too costly in 
terms of national interest. Governments reasonably well satisfied 
with the status quo and therefore desirous of stability in international 
relationships could place small confidence in a system where every 
obligation could be escaped by a State whose specific acceptance of 
the underlying rule could not be proved. Weak States could find 
little in the way even of theoretical protection in a law so dependent 
on the whim of a powerful neighbor. This was not in all respects 
the best way to talk about international law. Some thought it wiser 
to represent the system as binding, irrespective of acceptance by the 
State concerned, and to rely, when it became embarrassingly restric¬ 
tive, upon the liberative facilities offered by such elastic notions as 
rebiis sic stantibus^ exclusive domestic jurisdiction, non-justiciable 
disputes, self-defense, or simply upon the broad discretion always 
available in a “society” having no agencies of compulsory inter¬ 
pretation. 

There were, besides, logical fallacies in the doctrine. How could 
even the principle that rules owe their validity solely to the consent 
of States get itself established? It presupposes a law independent 
of consent.^* This looked very much like being driven back to the 
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natural law against which the doctrine was a revolt. What was not 
immediately realized was that at this point international jurispru¬ 
dence was confronted with precisely the same problem as national 
jurisprudence. If there is no absolute, fundamental, and general 
law from which all specific systems derive their ultimate authority, 
then no autonomous legal order can have a legal rule as its basis. 
We must start from mere observed facts in this context, the facts 
of organized intercourse in determinate human groupings. This is 
what Austin did. He did not seem troubled by the problem of a 
bridge between the “is” and the “ought”} at any rate, he did not 
formulate a mode of transition from an observed state of facts to a 
normative order. 

Sir John Salmond struggled not quite successfully with the prob¬ 
lem of this transition in his Jurisprudence (2d ed., I.ondon, 1907), 
sections 40 and 48. He saw the necessity that “the law should pos¬ 
tulate one or more first causes, whose operation is ultimate and 
whose authority is underived.” The English rule that acts of 
parliament have the force of law “is legally ultimate} its source is 
historical only, not legal.” But Salmond impaired his analysis by 
describing this rule as law. “It is the law,” he says, “because it is 
the law.” It remained for Kelsen to show clearly that the funda¬ 
mental norm of any independent legal order is not itself a rule of 
law. It is a jural postulate.'* This was implicit in Austin’s descrip¬ 
tion of the origin of law in the State. What Kelsen did, after Sal- 
mond’s near miss, was to make explicit what Austin had left un¬ 
said.'* 

The positivist who held that the patterns of international conduct 
constituted law properly so called in spite of the absence of any 
central authority, and who believed at the same time that rules 
of law must all have a legal source, found this ultimate legal source 
in the rule, facta sunt servanda. If the word facta here carries a 
meaning broad enough to include all principles to which States have 
consented, this may be accepted as an adequate starting-point for 
a doctrine with the defects which we have examined. Indeed, it was 
also adopted for a time by Kelsen and his school as the basic norm 
of international law, the difference being that in this school it was 
stated as an indispensable postulate or hypothesis rather than as a 
rule of law.'* 
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But facta sunt servanda has a narrower meaning, namely, that 
agreements (including everything from verbal arrangements and 
exchanges of notes to the most formal treaty) must be observed. 
Now, this is a specific rule forming part of the alleged international 
legal order, and to use it, therefore, as an expression of the basic 
hypothesis is to cultivate ambiguity, or indeed to mislead, since the 
specific, limited meaning is that commonly attached to the phrase. 
Alternative basic norms have therefore been suggested. Lauter- 
pacht, as we have seen,'® proposed the fundamental hypothesis that 
“the will of the international community must be obeyed.” Kelsen 
has more recently formulated his grundnorm: “The States ought 
to behave as they have customarily behaved.” 

Kelsen and his school rendered the service of revealing more 
starkly than had any previous critics the hopeless inconsistencies of 
the doctrine that legal obligation can result directly from the will 
of the entity obliged. In particular, they showed that this doctrine 
in the international sphere negatived one of the premises from 
which it set out, namely, the equal sovereignty of States. If the 
whole legal system linking State A with other States derives its 
validity for State A from the latter’s own will, then A alone is 
sovereign in the group and all the other members are subject to 
A^s law. There can thus be only one sovereign at a time, namely, 
the State from whose point of view the system is being considered.'^ 

On the other hand, the pure science of law which this school 
professes to formulate gives us in the end only an empty dialectic. 
Law emerges, not as a method of social control, but as a system of 
thought which declares itself beyond criticism so long as its entire 
content is logically derived from one fundamental principle or 
postulate. Kelsen, it is true, maintains that there must not be too 
great a strain between this basic hypothesis and the world of ex¬ 
perience, and this is the one point of contact between the “is” and 
his “ought.” But when we examine his grundnorm^ we are left in 
doubt not only on this point, but on another which is at least 
equally vital to his system, namely, the connection between the 
grundnorm and the law derived from it. Finally, we may question 
whether in its last form this basic hypothesis is not merely facta sunt 
servanda in different words. 

What, indeed, is the connection between the proposition, “States 
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ought to behave as they have customarily behaved,” and the world 
of empirical fact? Is it that States agree that they should so behave? 
If so, they would seem to have agreed to a static condition, unless 
customary behavior includes customary ways of changing customs. 
The establishment of a contrary custom is a slow process, and, even 
if we accept a custom of changing custom by explicit consent, it is 
not greatly accelerated in a context which excludes majority de¬ 
cision. 

This is not the worst objection. What is customary behavior? If 
it is merely an immcmorially repeated way of doing a thing, some 
would insist that the customary' behavior of States includes the 
habit of ignoring norms that press too heavily upon immediate in¬ 
terest. Many again would say that it is an established custom of 
States to alter ‘‘legal” situations at discretion, provided they can 
accumulate the physical power to win a war. Kelsen, it is true, 
chooses to reject the view that it is always legal to embark on war, 
because he finds it necessary to a legal system that violence should 
always be either delict or sanction. The choice, he admits, “is not 
a scientific but a political decision.” He is, then, confessedly ad¬ 
mitting into his system a rule which cannot clearly be traced back 
to his fundamental hypothesis, for States have customarily refused 
to treat either side in a war as an illegal belligerent. He deserves 
our gratitude, however, for demonstrating the inconsistency' of the 
unlimited right of war with a system of law. 

Even if we limit the meaning of custom to practice which States 
have agreed to regard as obligatory, we still do nothing to limit 
the discretionary liberty of altering an existing situation by recourse 
to violence. And this, as Kelsen argues, is inconsistent with law, 
properly so called. If we do restrict “custom” in this manner, we 
are back to pacta sunt servanda. 

The breakdown of the various attempts to construct a consistent 
theory of law in which the validity of the norm depends directly 
on the consent of the entity subject to it is reasonably good evidence 
that the prevailing notion of law properly so called repels such 
consent as the source of authority. The criticisms brought forward 
by the Vienna school in particular point to the conclusion that the 
part played by the consent of one subject can be no more than that 
of combining with the consent of others to form the collective will 
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of a society. It is this collective will, whether it be constituted by 
simple or qualified majority, that has the law-making power. We 
may rule out any requirement of unanimity as equivalent to an¬ 
archy.'"' Even the purest positivists were unwilling to follow the 
consent doctrine through to its logical conclusion of unanimity. They 
compromised with a quantitatively undefined “consensus,” without 
accepting the logical result of this device, which is a society with 
sovereign collective will. 

What then is the objection to accepting, say, Lauterpacht's funda¬ 
mental norm: “The will of the international community must be 
obeyed”? With it come the doctrine of the primacy of interna¬ 
tional over municipal law and the reduction of national sovereignty 
—in its traditional conception the prime obstacle to law properly so 
called in the international sphere—to the mere validity of the na¬ 
tional legal system as a subordinate order. This, the doctrine finally 
defended by Kelsen,“' is, in my view', the only consistent way of 
maintaining the character of the body of international norms as 
law properly so called. 

The objection, as I see it, is the extent to which the doctrine dis¬ 
torts the world of fact. There is too great a strain between the basic 
hypothesis and the system built upon it, on the one hand, and the 
observable conduct of States in their mutual relations, on the other. 

The disparity begins with the assumption of international com¬ 
munity. Reasons were given in the preceding chapter for the view 
that to classify the congeries of States as one community or society 
is to rob those terms of most of their content. Any sense of com¬ 
munity shared by all the w^orld^s States is w'eaker than their sense 
of conflict. Nor is there any structural arrangement which embraces 
them all. 

If we nevertheless posit an international community or society 
with a common law, we must logically, as I have already argued, 
go on to accept the primacy of that law over the legal systems of 
the State members. Verbally, this is precisely w'hat governments 
do when they accuse others of overstepping the legal limits of their 
competence. To say that the spheres of activity of States are legally 
marked off from one another is verbally to assert the existence of a 
legal order superior to national legal orders and determining their 
competence. But it is precisely at this point that it becomes most 
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important to distinguish between the verbal and other behavior of 
governments. Their acts, which, it will probably be agreed, are for 
substantial purposes more important than their words, constantly 
negative such subordination of the State to any society. So also do 
their words, when the import of what is being said is present to the 
speaker's mind. The denial that the State is subject to any political 
or legal superior is a commonplace of official speech. It is at the 
same time a denial of international society and law; for again words 
lose all useful meaning if a society is not superior to its individual 
members in respect of the purposes for which it exists, and it will 
hardly be argued that the prevention of violence, settlement of dis¬ 
putes, delimitation of authority, and regulation of general inter¬ 
course are not political and legal purposes. 

It is this assertion of non-subordination to any superior, and not 
any recognition of a society of nations, which is borne out in the 
action of governments when they see important interests at stake. 
The claim that each State is free to determine the meaning and ex¬ 
tent of its international obligations, unless it has expressly con¬ 
sented to some other mode of determination, is asserted in deed as 
well as in word. The reservation by the United States of its power 
to define ‘‘domestic jurisdiction,” recently followed by other sig¬ 
natories of the optional clause in Article 36 of the Statute of the 
International Court of Justice, is a peaceful, but none the less de¬ 
cisive, instance. The retention of a veto by the permanent members 
of the United Nations Security Council was a manifestation of 
great-power non-subordination in the heyday of postwar interna¬ 
tional organization. What now of the small States? They, it would 
seem, would have more to gain than the great from a general sys¬ 
tem of control. Yet some of the most flagrant defiances of decisions 
taken by the United Nations have come from its weaker Members.^^ 
These defiances illustrate the extreme frailty even of restrictions ex¬ 
plicitly accepted by States. 

When governments believe that the fulfillment of an obligation 
would seriously threaten their own position or the national power, 
it is not enough to adduce what for others is convincing evidence of 
consent in establishment of the obligation. They take refuge in the 
right to define that to which they consented. If they are parties to 
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a treaty of compulsory arbitration, they plead “domestic jurisdic¬ 
tion” or “non-justiciable dispute.” When all else fails, they claim 
release by reason of a drastic and unforeseeable change in circum¬ 
stances. All these are formulas by which they give notice, in legal 
terminology, that the matter is not one which they are willing to 
have settled by the application of rules. The governments of small 
States resort successfully to the same modes of escape when they 
have powerful backing or when the general situation prevents coer¬ 
cive action against them. 

Justiciable and Non-^justiciable Disputes 

It was the fashion, in arbitration treaties concluded before the 
first world war, to reserve disputes on points involving “vital in¬ 
terests” or “national honor.” After 1918, this reservation fell out 
of use, and its omission was regarded as a great advance towards 
peaceful settlement. In fact, however, another form of limitation 
had come into vogue, which was hardly less elastic than “vital 
interest” or “national honor.” This was the word “legal” qualify¬ 
ing the disputes to be submitted. It was intended to exclude from 
agreements on arbitration differences of a “non-legal” or “political” 
character, these being regarded as “non-justiciable.” As no agree¬ 
ment existed as to the precise meaning of the distinction, and no 
pronouncement of overwhelming authority had been made upon 
it, a State could enter into such a treaty and yet remain free to 
withhold from settlement any dispute to which it attached major 
importance. 

A restriction upon this wide discretion was incorporated in Article 
36 of the Statute of the Permanent Court of International Justice 
and is retained in the Statute of its successor. This is paragraph 6, 
which lays down the rule that “In the event of a dispute as to 
whether the Court has jurisdiction, the matter shall be settled by 
decision of the Court.” The same Article, moreover, contained a 
clause which in some quarters was taken as a definition of legal dis¬ 
putes. This was the optional clause under which States might accept 
the compulsory jurisdiction of the Court “in all legal disputes con¬ 
cerning: 
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(a) the interpretation of a treaty; 

(/*) any question of international law; 

(c:) the existence of any fact which, if established, would constitute 
a breach of an international obligation; 

(^) the nature or extent of the reparation to be made for the breach 
of an international obligation.” 

The language employed, however, leaves it possible to argue that 
there may be “non-legal,” ^^political,” or ^^non-justiciable” disputes 
concerning any of the enumerated matters. Therefore, the text does 
not provide the authoritative statement which might have brought 
precision into this vague terrain. Since the obvious ambiguity was 
not removed when the chance came at San Francisco, it may be 
inferred that the majority there preferred to leave the “legal” and 
“political” categories undefined. The Court will have to decide in 
any and all cases where the limitation is pleaded. Its first pronounce¬ 
ment on the subject will be awaited with the keenest interest by 
students of international law and politics. 

In one sense, all disputes are legal and justiciable. Any claim is 
either supported by the existing law, or it is not, and that is a ques¬ 
tion for a court. But in many international situations, it is obvious 
from the first that no mere statement of the legal rights or duties 
of the parties, however authoritative, will put an end to their dis¬ 
pute. What one party is demanding, and will go on demanding, is 
a change in the existing position whether or not it is in accordance 
with law. In such circumstances adjudication cannot dispose of the 
dispute unless an agency exists with the authority and the actual 
power to enforce a judgment. Even then, the defeated party may 
nurse its grievance and await a favorable opportunity to reopen 
its claim. Cases of this sort are constantly presenting themselves 
within the State and are frequently the starting-point of desirable 
reforms. If the loser in adjudication wins sufficient support, he gets 
a change made in the law. 

There is some justification in classifying as “non-legal,” “politi¬ 
cal,” or “non-justiciable,” disputes which cannot be substantially 
disposed of without a change in the legal position. Within the State 
such a change may be brought about by bargaining and consent or 
by new legislation. Failing a supranational legislature, it can only 
be achieved in the international context by bargaining or by war. 



SOVEREIGNTY, LAW, AND THE GREAT SOCIETY 79 

Mechanism for compulsory but peaceful change is lacking there, 
save in so far as it is provided in the United Nations where the 
veto prevents its operation against the greatest powers. 

There is reason for doubt, however, whether this kind of in¬ 
terpretation can be given by the Internationa] Court of Justice to 
the reservation of ^^non-legal” disputes. Can a court of law say to 
a litigant, “Wt are sorry, but it is clear to us that your opponent 
is not going to accept a judicial determination of your respective 
rights as a settlement of this case; we therefore refuse to try it”? 
If not, it cannot adjudicate upon the plea “non-legal” in the only 
context where, it seems to me, the reservation signifies anything 
but a way of arbitrary escape from the obligation to submit to ad¬ 
judication. 

Domestic Jurisdiction 

When States agree in advance to submit differences to the de¬ 
cision of international agencies, they commonly reserve matters 
within their exclusive ‘^domestic jurisdiction.” If this is done with 
the express or implicit understanding that the State making the 
reservation shall be the final judge of what falls within its terms, it 
offers a broad avenue of escape for a government unwilling to 
accept impartial arbitrament in a matter of importance. Indeed, 
where the reservation amounts to this, we are once more left in 
doubt whether any substantial advance has been made beyond the 
pre-i9r4 arbitration treaties which excluded from their scope mat¬ 
ters of ‘^national honor” and ‘Vital interest.” 

The reservation of domestic matters first came into prominence 
in Article 15 (paragraph 8) of the Covenant of the League of Na¬ 
tions, touching disputes before the Council. The paragraph reads 
as follows: 

If the dispute between the parties is claimed by one of them, and is 
found by the Council, to arise out of a matter which by international 
law is solely within the domestic jurisdiction of that party, the Council 
shall so report, and shall make no recommendation as to its settlement. 

It occurs again in the list of permitted reservations in Article 39 of 
the General Act of 1928 (Geneva). From the General Act it found 
its way into the United Kingdom’s Declaration (Sept. 19, 1929) 
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accepting the compulsory jurisdiction of the Permanent G)urt of 
International Justice. Four British Dominions and India, together 
with nine other Members of the League, followed this example in 
their declaration under Article 36 of the Court’s Statute.** In 
none of these cases, however, did the declarant stipulate its own 
definition of domestic jurisdiction. All, perhaps, felt themselves 
bound by the last paragraph of Article 36 of the Court’s Statute, 
which lays down the rule that: 

In the event of a dispute .as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 

So long as the international agency has power to reject an ob¬ 
jection based on the exclusively domestic nature of the matter at 
issue, little harm can be done by the reservation. Where there is any 
chance of sustaining it, such a defense will be attempted even when 
no reservation has been made, since international agencies will not 
normally invade areas which by general consensus are governed 
exclusively by national law. 

In 1922, the Government of the United Kingdom proposed to 
France that the application of certain nationality decrees to British 
subjects should be referred to the Permanent Court of'International 
Justice. The French Government refused and, when the alternative 
suggestion of reference to the Council of the League was made, 
argued that the matter was wholly a domestic one. The United 
Kingdom nevertheless proceeded to have the dispute placed on 
the Council’s agenda. When it came before the Council, France did 
not insist on her objection as a block to further proceedings, but 
consented to a reference to the Permanent Court for an advisory 
opinion. 

The advisory opinion (Number 4, February 7, 1923) ** has the 
merit of presenting, with the greatest possible juristic authority, a 
flexible rather than a rigid interpretation of “domestic jurisdiction.” 
The question the Court was asked was “whether the dispute ... is 
or is not by international law solely a matter of domestic jurisdic¬ 
tion. . . .” In its reply, the Court, after a statement to the effect 
that “the question whether a certain matter is or is not solely within 
the jurisdiction of a State is an essentially relative question j it de¬ 
pends upon the development of international relations,” went on to 
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declare its opinion that “in the present state of international law, 
questions of nationality are . . . in principle within this domain” 
of exclusive domestic jurisdiction. 

In this case, however, France was purporting to impose her law 
upon persons born in French protectorates. Now the question 
whether a protecting State may, either of its own motion or by 
agreement with the protected State, extend to the protected territory 
the exclusive jurisdiction which it possesses in its own with regard 
to nationality matters, is one that can only be answered after “an 
examination of the whole situation as it appears from the standpoint 
of international law.” Moreover, Great Britain was relying upon 
agreements concluded with Morocco and Tunis before they became 
protectorates of France, and upon subsequent agreements with 
France herself. According to the British case, these agreements, 
quite apart from the general law of nations, made it illegal for 
France to apply the Morocco and Tunis nationality decrees to 
British subjects. 

Thus, to decide this dispute it would be necessary to examine the 
bearing upon the issue, not only of rules of general international 
law, but of the special treaty-law existing between the parties. In 
such circumstances a dispute as to “whether a State has or has not 
the right to take certain measures becomes ... a dispute of an in¬ 
ternational character and falls outside the scope of the exception 
contained in” paragraph 8 of Article 15. 

Article 2 (paragraph 7) of the United Nations Charter omits 
the explicit reference to international law and substitutes the word 
“essentially” for the Covenant’s “solely.” This, it is submitted, 
does not alter the mode of determining whether a matter in dis¬ 
pute falls within the domestic category. For unless it be assumed 
that every State determines for itself the extent of its domestic 
jurisdiction (hardly a fitting assumption to make in interpreting an 
international instrument), there would seem to be no way of fixing 
the limits of this reserved domain, save by reference to that con¬ 
sensus which is commonly known as international law. 

The question whether a matter falls within the reserved category 
therefore might well be considered a “legal” one within the mean¬ 
ing of Article 36 of the Statute of the International Court of Justice. 
After an examination of the international consensus at the relevant 
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time, and of any agreement alleged to have a bearing, international 
tribunals, following the Permanent Court’s opinion, should be able 
to say whether or not a given matter is one wholly governed by 
national law. When they decide that a matter does fall in the re¬ 
served domain, the decision will amount to a finding that the de¬ 
fendant State was entitled to deal with it at discretion and that the 
plaintiff State has no legal cause of complaint. There will prob¬ 
ably continue to be questions of immigration, nationality, form of 
government, methods of developing resources, the internal distribu¬ 
tion of goods, and others, which by this criterion, in spite of the 
growing mass of treaty regulation, may fairly be held to be ‘^essen¬ 
tially” domestic.^® The important thing is that the decision on the 
point should be in the hands of an international agency. 

Reservation b. in the declaration made by the United States on 
August 14, 1946, under Article 36, paragraph 2 of the Statute of 
the International Court of Justice, stipulates that the declaration 
shall not apply to “disputes with regard to matters which are es¬ 
sentially within the domestic jurisdiction of the United States of 
America as determined by the United States of America.” This 
example has been followed by France, Mexico, and Pakistan. In this 
form the reservation means that the mere objection by the declarant 
that the subject-matter of a dispute is “essentially within the do¬ 
mestic jurisdiction” will prevent the declaration from operating to 
confer jurisdiction on the Court. It also means that a similar ob¬ 
jection by any State against which such a declarant has a complaint 
will produce the same effect, since the obligation is subject to iden¬ 
tical conditions on both sides. Though only three of the twelve 
declarations made after August 14, 1946, use the American form of 
reservation,^** there is always now the possibility that it will be re¬ 
peated, and it will take only a few more repetitions to set a style 
that will cut deeply into the compulsory jurisdiction of the Inter¬ 
national Court of Justice. 

Article 2, paragraph 7 of the United Nations Charter provides a 
treaty basis for a much wider use of this exception to international 
competence than was warranted under Article 15, paragraph 8 of 
the League Covenant. The clause in the Covenant applied only to 
disputes brought before the Council of the League under Article 15, 
and left it to the Council to decide whether the exception was justi- 



SOVEREIGNTY, LAW, AND THE GREAT SOCIETY 83 

fied. There was no question here of taking the interested govern¬ 
ment’s view as decisive. In contrast, the corresponding clause in the 
Charter limits all the activities of the United Nations except “the 
application of enforcement measures under Chapter VII.” More¬ 
over, the Charter says nothing about any procedure for determining 
the validity of objections based upon this clause, and the omission is 
of a character to encourage governments in the view that the scope 
of “domestic jurisdiction’^ is legally a matter for final determination 
by States. 

Rebus sic stantibus 

Another outwork of sovereignty is the doctrine that interna¬ 
tional agreements only remain binding rebus sic stantibus^ that is 
to say, only so long as the circumstances in view of which they 
were concluded continue to exist. This is an ancient idea, applied 
by Alberico Gentili, among others, to the conventions of sover¬ 
eigns. Gentili, however, treats unforeseeable change in circum¬ 
stances merely as an exce'ptio which may be pleaded in defense 
against a claim for fulfillment.’*" Grotius also would have this plea 
used sparingly. He quotes the dictum of Seneca that if one is 
to be held to his contract, conditions must be the same as when 
he made itj but, while accepting Seneca’s principle, Grotius holds 
that it is not to be pressed too far or for any but grave reasons.’*" 
Modern doctrine has still further emphasized such qualifications, 
to the point indeed where change in the underlying conditions be¬ 
comes merely a respectable reason for requesting release from the 
other parties, or for applying to any international body that may 
be competent in the premises for a decision that the agreement has 
ceased to be binding. Most writers condemn the notion that even 
a drastic change gives a State any right of unilateral termination 
of a treaty.®^ 

This also was the tenor of the protocol signed in London in 
1871 by the parties to the Treaty of Paris, 1856. The treaty had 
neutralized the Black Sea. Russia, taking advantage of the general 
preoccupation with the Franco-Prussian war, had begun building a 
fleet there. In the dispatch of October 19/31, 1870, denouncing 
the neutralization clauses in the Treaty of Paris and the special 
Russo-Turkish convention, the Russian Government relied at least 
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as heavily upon breaches of those clauses by other States as upon 
rebus sic stantibus. However, it did mention various changes In cir¬ 
cumstances, including the introduction of the ironclad vessel, 
which would now make it easy for British or French fleets in the 
Mediterranean to force the Straits. The neutralization, it argued, 
was thus rendered illusory, and Russia, if she continued to observe 
the treaty, would be defenseless.®^ The London Conference ab¬ 
rogated the neutralization, none of the powers being then in a 
position to reverse the jait accompli; but the protocol salved their 
consciences with its declaration that . . the Powers recognize it 
as an essential principle of the law of nations that no Power can 
liberate itself from the engagements of a treaty nor modify the 
stipulations thereof, unless with the consent of the contracting 
parties by means of an amicable agreement.” 

The practice of States will, it is to be anticipated, continue to 
make more use of the doctrine rebus sic stantibus than this very 
restrictive interpretation would justify. The doctrine was invoked 
in a particularly trenchant manner when, on August 9, 1941, 
President Roosevelt declared that the United States would not 
be bound *Tor the duration of the present emergency” by the 
Convention of 1930 on Load Lines. This convention, to which 
thirty-six States were parties, limited, in the interests of safety, 
the loads to be carried by ships on international voyages. The 
American Government feared that the domestic distribution of oil, 
and/or the supply to Great Britain, might be hampered by short¬ 
age of tankers, and proposed to meet the threat in part by in¬ 
creasing the amount carried by each tanker. The convention, the 
Attorney-General advised, was essentially designed to govern nor¬ 
mal peacetime trade, and the President announced that the 
changed conditions gave the United States “an unquestioned right 
and privilege under approved principles of international law” to 
suspend its operation.®® 

It would probably have been difficult for the United States, 
in this case, to persuade an impartial tribunal either {a) that the 
convention was not intended to apply in time of war, at least 
to the trade of a non-belligerent, or (^) that the supply of Brit¬ 
ain’s wartime needs, with a consequent possible shortage in some 
parts of the United States, placed such an unforeseeable and un- 
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avoidable strain on American shipping as to warrant release from 
agreed limitations on load.®^ Some place should be found in a 
law of nations for a norm similar to that which, in municipal 
law, excuses the non-performance of a contract when conditions 
that could not reasonably be anticipated at the time of agreement 
make performance unduly onerous. But such a rule should cer¬ 
tainly be formulated in a way to prevent its becoming an escape 
from merely inconvenient obligations. That it should operate as 
an automatic termination or suspension of a treaty on the mere in¬ 
vocation by a party, belies any legal quality in such international 
instruments, and lends force to the view that they should be con¬ 
sidered binding on any State only so long as they serve its inter¬ 
ests as defined by its government. On the other hand, the norm 
must be something more than a mere justification for asking re¬ 
lease, or it will remain in the field of morals and politics rather 
than law. If it is to be something less than an arbitrary escape, and 
something more than a respectable occasion for proposing revision, 
suspension, or abrogation, then it can operate in practice only as 
part of a system which includes regular and compulsory pro¬ 
cedures for determining the propriety of its application. Once 
again we face one of the dilemmas of a “legaP^ system which 
purports to dispense with organization. 

The so-called law of nations abounds in formulas of escape. 
Recourse to them is not a matter of simple moral obliquity. The 
men who form governments assume the obligation to preserve and 
enhance the position of their States. We are here in the presence 
of a conflict which age-old discussion has not yet resolved. But 
the question may surely be asked: Why not frankly admit either 
that there is no law transcending the State, or that law in the in¬ 
ternational context is something so different from law in the State 
that a different set of habits has to be developed for its interpreta¬ 
tion and evaluation? 

Such admissions have, of course, been made. Usually they have 
been assertions of absolutism, erring on the negative side in that 
they present too stark a picture of anarchy and hypocrisy in in¬ 
ternational affairs. Frederick the Great provided a good example 
in his Instructions for the Acadetny of Nobles: “The instructor 
shall warn the young men that the law of nations, lacking coercive 
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power to enforce it, is only an empty phantom which sovereigns 
parade in acts and declarations at the very moment when they are 
violating it,” Many an absolute ruler since Frederick has uttered 
words to the same effect, and has been brought later to account 
before an outraged coalition vindicating “law and justice.” The 
third phase of the cycle is the breakdown of the coalition and 
the emergence of a new pariah. History presents a succession of 
temporary associations against threats—a thesis and antithesis 
known to modern Europe as “the balance of power.” 

Yet even so thoughtful an analyst of political phenomena as 
Maciver overstates the arbitrary when he describes the world as 
“a collocation of areas of lawfulness, communities with no law bind¬ 
ing the one to the other.” Given my definition of law, it is im¬ 
possible to deny that this description is formally true. But in sub¬ 
stance it underrates the scope and the influence of approved pat¬ 
terns of international conduct. 

No State yet has been able to rule the world. Nor has any 
lasting universal government resulted from the series of victorious 
coalitions referred to above. In the absence of centralized authority, 
nothing approaching the regularity and predictability of national 
legal orders is to be expected in the international domain. Uncer¬ 
tainty and risk are the price that peoples pay for what still appear 
to them to be the advantages of “sovereignty.” Given the conflicts 
of value that must be resolved before a stable world-society can 
be realized, it is not possible to dismiss all these advantages as 
illusory. Meanwhile such areas of social co-ordination as exist de¬ 
pend upon an active, but fluctuating and limited, consensus. Order¬ 
ing, as it does, a large part of the business of foreign offices, this 
consensus is useful. For purposes of persuasion, it passes under the 
name of “law.” The terminology is the more readily explained 
because legal training or experience has traditionally inculcated 
dexterities in verbalization which have commended the possessors 
to the service of States. 

Amid all its variations from time to time in content and in the 
number of participants, the international consensus has one general 
and lasting characteristic. This constitutes one of its important 
differences from municipal law, and at the same time explains the 
slowness with which any elements of central authority are estab- 
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lished in the international sphere. In spite of the language of 
diplomatic argument, there is an underlying general understand¬ 
ing among the persons who actually carry on the business of 
States that the legal analogy shall not be pressed beyond a certain 
point. It is recognized, in other words, that, when a matter reaches 
beyond the boundaries of routine and brings into play some inter¬ 
est regarded as “vital” by one of the parties, the determining 
factors become directly political. The conflict will then be dealt 
with, peacefully or otherwise, by an adjustment determined by the 
balance of forces. One form of such treatment is a tacit under¬ 
standing that the conflict shall neither be settled nor yet made 
the occasion of violence. This is compatible with continued and 
vituperative protest. 

The content of the international consensus at any given moment 
is the body of approved usage. How can it be established that any 
alleged usage belongs to this category? This is where the consent 
doctrine broke down in its practical application. It was often impos¬ 
sible to prove the consent of particular States, especially if consent 
meant anything more than the fact of having acted in objective 
conformity. Actually, it is sufficient that the usage should be at¬ 
tested by some volume of practice and approved by respected 
writers. This is enough to provide governments with a legal type 
of argument and, when disputes are referred to arbitration, to 
furnish arbiters with supporting material to justify a decision. 
Nothing more authoritative is required while matters are in the 
stage of quasi-legal pleading, or after the parties have decided 
that the dispute involves no interest too “vital” for reference to 
arbitral settlement. Nothing more authoritative, even if it can be 
found, will serve to dispose of the issue by what are known in 
the municipal context as “legal procedures” if a disputant with 
power of his own or with powerful friends attaches great impor¬ 
tance to it. 

The consensus is thus primarily a set of conventions of interna¬ 
tional procedure, resembling the conventions that obtain at all 
levels of human intercourse. It includes the initial attempt to 
resolve conflicts of interest by way of argumentation that derives its 
materials from frequent international practice, “general principles 
of law,” and the writings of eminent jurists. It includes also the 
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reference to arbitral tribunals if all parties agree, and the liberty of 
such tribunals, unless the terms of reference provide otherwise, 
to base their decisions upon the same materials. There is, moreover, 
a usage which has operated with remarkable regularity in favor 
of the fulfillment of arbitral awards. These understandings dispose 
smoothly enough of a vast amount of international business. On the 
other side stands the tacit agreement that a State may at any 
moment, and for any reason that seems good to it, suspend all 
these conventions by resorting to formal war. Their operation, that 
is to say, is conditional upon the consent of each individual State in 
the form of abstention from war. Once war begins, a new set of 
conventions comes into play, and these, even more markedly than 
the conventions of peace, yield in detail to the exigencies of cir¬ 
cumstance. For, as so many leaders of States have observed in 
ancient and in recent times, inter arma leges silent. 

The general subject-matter in which international conventions 
operate is divisible into many particular groups of questions, each 
having a specific focus. Among the more important foci are: ac¬ 
quisition and loss of territory, territorial waters and open sea, 
sovereignty in the air, immunities of States and their agents, juris¬ 
diction and extradition, responsibility for injuries to aliens, war, 
and neutrality. Brought together under such headings are those 
principles of conduct which are known as “international law.” These 
vary greatly in the degree of acceptance which they have won. 
They are, moreover, in constant process of modification by new 
pressures. Thus, the principles relating to the seaward extension of 
State authority are being radically changed by United States 
legislation on customs enforcement and on control over the “con¬ 
tinental shelf”j while measures taken by Britain in the two world 
wars have profoundly modified the pattern of belligerent-neutral 
relations. No established pattern withstands for long adaptation 
to the interests of States powerful enough, alone or in combination, 
to ignore external protest. The most that can be expected from 
respect for established patterns is a slowing-down of the pace of 
adaptation—some assurance, in other words, that “rules” will not 
be ignored for frivolous reasons. But wherever the advantages of 
change overbalance in . sober calculation those of conformity, the 
State will favor change, and, in the absence of external control. 
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will act accordingly. There is thus an especially intimate depend¬ 
ence of the patterns of international conduct upon the initial and 
continuing consent of the greater powers. 

In the following chapters, the principal divisions recognized in 
the literature of the law of nations will be examined. The pro¬ 
jected analysis will, I believe, amply document the general proposi¬ 
tions advanced in this and previous chapters. 



PART TWO 


PATTERNS OF PRACTICE 


V. Land 


THE modern idea of the State, like the ancient, connects it with 
a defined territory. Each State is said to have jurisdiction over all 
but specially exempted persons and in all but specially excepted 
matters within its territorial boundaries, including the marginal seas 
to a minimum breadth of three miles and the air space above this 
land and water. Jurisdiction in this context means the right to regu¬ 
late, control, and dispose of persons and things. It is called ^^terri¬ 
torial” because it inheres in the State from the fact that its object, 
animate or inanimate, is present in the State’s territory. But from 
this base the jurisdiction extends in some cases beyond the State’s 
boundaries. Thus ships and aircraft registered in the territory of a 
State are, while navigating the high sea or the air over it, subject, 
together with all persons and objects on board, to the laws of that 
State. The high sea is sea outside the territorial waters of any State. 

“Personal jurisdiction” is the State’s right to command its na¬ 
tionals. This springs from their membership in the state-community 
and is not lost when nationals go abroad, though execution of com¬ 
mands may only become possible on their return. 

The notion that a government which attempts to exercise juris¬ 
diction within the territorial limits of a foreign State is committing 
an illegal act is firmly rooted not only in the official but in the 
popular mind. It is kin to the notion of property in national law 
and obviously corresponds to one of the deeper urges of the human 
animal. In this impulse of exclusion of the stranger from one’s own, 
negative as it is, may be found a more solid basis for supranational 
law than in the positive but far less widespread and less vivid sense 
of world-community which has hitherto served as foundation for 
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the theoretical structure of international law. This potentiality has 
been glimpsed by more than one author. Unfortunately, the next 
step has been to assert that even in speaking of excesses of juris¬ 
diction, to say nothing of condemning them as illegal acts, govern¬ 
ments subordinate their States to a society and law of nations with 
all its logical implications. As I have already suggested, this argu¬ 
ment from language to fact is invalid.^ 

The strength of the human instinct for exclusive use and control 
manifests itself in group form in the national hunger for territory. 
Even when they have remained unsettled, broad land areas have 
been thought of as security for the possessor and a potential source 
of riches which appeal hardly less powerfully to the imagination 
because they are still purely hypothetical. So long as they are held, 
they prevent rival States from establishing themselves within con¬ 
venient striking distance, and they offer space for the growth 
towards greatness which is usually desired. The fact that their un¬ 
developed possibilities tempt less opulent neighbors to aggression 
is usually overlooked. That risk has been more than compensated 
for by the sense of pride in great possessions. Pride is, moreover, 
reinforced by sentimental attachment to land over which the na¬ 
tional flag flies. A “place in the sun,” “Lebensraum,” “territory on 
which the sun never sets,” easily become moving slogans for ac¬ 
quisition or retention, and men are readily persuaded to fight for 
deserts. 

This being so, it is not at all remarkable that the territorial ambi¬ 
tions of governments have thrown States into war since the begin¬ 
ning of political history. What is remarkable is the frequency, in 
the last hundred years, of arbitration in territorial disputes. In the 
cases so disposed of, counsel and arbiters have based argument and 
decision upon principles drawn largely from the Roman Law of 
private property. This is what the treatise-writers had prescribed, 
and their prescriptions, gently refashioned to each occasion, have 
furnished international tribunals with a fund of impressive rationes 
decidendi. The fact that they were not concerned with the type of 
claim for which the rules invoked had been elaborated, troubled 
lawyers and judges not at all. In so far as law was used to answer 
such questions as these—^how is territory acquired and lost? what 
constitutes occupation, and what are its limits? upon what sort of 
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acts can title by prescription be based?—the system resorted to was 
basically the Roman Law of dominium^ clearly identifiable in spite 
of the misunderstanding and confusion with which its rules were 
sometimes invoked. Not even the latest adjudications have shown 
any response to recent juristic efforts “ to distinguish the relation 
between States and their territory from ownership. The analogy 
has been close enough to satisfy governments who have decided to 
submit their claims to juridical settlement, and it has had the great 
merit of familiarity. 

We shall examine the principal modes of territorial acquisition 
one by one, first as they have been formulated in the books, and 
then as they have been invoked in actual negotiations or adjudica¬ 
tions settling questions of title. 

Occupation 

The beginnings of systematic writing on the ‘^law of nations” 
fall in the age of great territorial discoveries. Much of the writing 
was indeed stimulated by the clash of competing claims to newly 
discovered continents and islands and to exclusive rights of naviga¬ 
tion and trade in the vast areas then being opened to European 
exploitation. Spain and Portugal, sponsors of the first great voyages, 
asserted title by right of discovery authorized or confirmed by the 
Pope.*’* Both countries had papal confirmation of their claims, the 
latest bulls being those issued by Alexander VI in May and Sep¬ 
tember, 1493, which, by a north-south line through the Atlantic, 
divided lands discovered or to be discovered by Portuguese or 
Spanish expeditions. Portugal’s discontent with this division led to 
the Treaty of Tordesillas, July 7, 1494, which moved the papal line 
farther west. The Portuguese landings in Brazil at the turn of the 
century could thus claim papal protection. 

These grounds of title were disputed both by writers and by 
sovereigns. Francisco de Vitoria denies the Pope’s authority to 
dispose of temporal rights and, relating discovery to the Roman 
occupatioy rejects this ground of acquisition because the territories 
involved had not been res nullius. These opinions, which opposed 
both papal and royal interests, have been cited as proof of heroic 
courage in the Dominican monk and professor of Salamanca, 
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whose claim to the fatherhood of “international law” some devotees 
prefer to that of Grotius/ In fact, doctrinal opposition to the pre¬ 
tensions of pontiffs or kings was part of the scholastic tradition; 
and what Vitoria took away with one hand he gave back with 
the other, since he held that the Spanish conquests in America were 
justified if the natives opposed travel, trade, and propagation of 
the gospel, and if these rights under the law of nations could be 
secured only by war.® 

As for rulers who had entered the race for new worlds late, their 
sentiments were expressed with vigorous clarity by Elizabeth of 
England: 

. . . she understood not why her or any other Princes subjects should 
be debarred from the Indies, which she could not persuade herself the 
Spaniard had any just Title to by the Bishop of Rome’s Donation . . . 
nor yet by any other Claim, then as they had touched here and there 
upon the Coasts, built Cottages, and given Names to a River or a Cape: 
which things cannot entitle them to a propriety . . . (forasmuch as 
Prescription without possession is little worth). . . . Neither can a Title 
to the Ocean belong to any People or private persons; forasmuch as 
neither Nature nor Publick Use and Custome permitted! any Possession 
therof.® 

This pronouncement contains the whole gist of occufatio as that 
mode of acquisition had been formulated by the jurists of imperial 
Rome. Despite its negative form, it also sets forth what came to 
be recognized as the conditions of title by occufatio^ while discovery, 
whether confirmed by papal bull or not, lost any respect it had 
enjoyed. 

Since the early years of the nineteenth century, there have been 
several important negotiations or arbitrations touching what is 
professionally known as “original” or “non-derivative” acquisition 
of territory. Always the claimant has attempted to establish a series 
of acts amounting to the taking and maintenance of possession of 
land which was previously res nullius. Discovery figures merely 
as one of the possible starting-points in the series. If the claimant 
succeeds in his attempt, he establishes title by occufatio. Whether 
he actually gets the land or not depends upon whether the legal 
case is or is not brushed aside by overwhelming political considera- 
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tions—a condition which operates also, though less visibly under 
some systems of government than others, in proceedings under 
national law. The actual cases summarized later in this chapter 
will show the play of legal arguments and of political interests in 
this material. 

The first condition of occupatio is that the object must be res 
nullius. It may be in this condition either because no one has ever 
appropriated it—as in the case of newly found land—or because, 
though once appropriated, it has subsequently been abandoned. 
Abandonment, the derelictio of Roman Law, occurs when an owner 
leaves a place with no intention of returning or of maintaining any 
relationship with it. This has been asserted by States when a previous 
holder has ceased to maintain settlement.'' 

The second condition is effective control. This is admitted to exist 
where the occupant establishes settlement or maintains military 
force. But in the great age of colonial expansion, the question was 
bound to arise as to how far an occupation, clear enough at its focal 
point, could be deemed to extend its legal effect. Vast claims were 
inevitably based on scanty possession and rationalized by various 
juristic inventions. Thus, by one doctrine, occupation of the mouth 
of a river was held to extend to the whole river basin back to the 
watershed. Another stretched effective control by State A from its 
focus half-way to the focus of effective control by State B. To these 
“watershed” and “middle-distance” criteria, a third was added by 
some theorists in the form of the “hinterland” doctrine. This, the 
most extravagant of all boundaries, would have attached to a settle¬ 
ment upon a coast all the land behind it. But, though British and 
French grants to colonizers of their own commissioning were ex¬ 
pressed in terms of the sort, such indefinite interior extension has 
never been urged internationally.® 

These attempts to add a conventional extension to the original 
Roman Law of occufatio were rejected by nineteenth-century prac¬ 
tice. The principle which has recently found most support is that 
first formulated by Holtzendorff, Handbuch des Volkerrechts, Vol¬ 
ume 2, page 263: “No state can appropriate more territory through 
an act of occupation than it can regularly govern in time of peace 
with its effective means on the spot.” The African Congress of 
Berlin was indirectly approwng this criterion in 1885 when it 
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adopted Article 35 of the General Act: “The signatory powers of 
the present act recognize the obligation to insure the establishment 
of authority in the regions occupied by them on the coast of the 
African continent, sufficient to protect existing rights and, as the 
case may be, freedom of trade and of transit under the conditions 
agreed upon.” ® 

The General Act of the Berlin Congress was abrogated in a con¬ 
vention signed at St. Germain-en-Laye, September lO, 1919, to 
make way for specific territorial arrangements; but this implies 
no repudiation of the HoltzendorflF formula. In fact, the whole sub¬ 
stance of Article 35 of the General Act is reproduced in Article 10 
of the 1919 convention. That effective authority is the criterion 
today, is evidenced by the judgment of the Permanent Court of In¬ 
ternational Justice in the Greenland case. The same judgment 
shows, however, the contemporary willingness to accept as effective 
in “Arctic and inaccessible latitudes,” acts of control which would 
probably be regarded as inadequate in less remote areas.“ 


Prescription 

In Roman Law, a long-continued, peaceful, and open possession 
maintained in good faith (which meant in this context belief in one’s 
right to the object) conferred ownership on the possessor. It should 
be clearly borne in mind that there was in fact an owner. If the 
object was res nulliusy the taking of effective possession gave imme¬ 
diate title. The details of the law of prescription varied from the 
early two-year usucapion of land to the final ten- or twenty-year 
possession of Justinian’s time, the ten-year period being adequate 
against an owner in the same territorial jurisdiction, while the 
longer chance to assert title was reserved to owners absent from 
the jurisdiction. The practical effect was, however, the same. The 
title-holder who, having taken no previous measures to oust a bona 
fide possessor without title, brought action to recover his land after 
the appropriate period had expired, found that the courts would no 
longer recognize his title and that, in his place, they now held the 
possessor to be owner. 

Obviously, there is a place for such a principle in the relations 
of States. The object in Roman Law was to avoid leaving the in- 
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ddence of ownership in indefinite suspense or, to put the same 
thing diflFerently, to avoid terminating a situation which had all the 
outward appearance of ownership at the expense of one who for a 
prolonged period had been bona fide exercising the rights and carry¬ 
ing the burdens normally associated with ownership. Social stability 
abhors such surprises. 

Grotius was reluctant to admit prescription against sovereigns. 
He approved the opinion of Vasquez that because this mode of ac¬ 
quisition is a creation of civil rather than natural law it does not 
operate between independent nations or kings. But he devised a 
substitute. Long and uninterrupted possession, known to the owner 
but not disturbed by him, may be taken as proving abandonment. 
Territory firmly, openly, and peacefully held by a State without 
title may therefore, after a time long enough to warrant the pre¬ 
sumption of abandonment by the former holder, be held to become 
res nullius and at that moment to pass by occu/patio into the sover¬ 
eignty of the possessing State. Abandonment and occwpatio are in¬ 
stitutions of the “law of nature” and may therefore, unlike pre¬ 
scription, be invoked even against princes.^" 

The successors of Grotius have not thought it worth while to 
preserve such theoretical purism. Since the results are the same, 
they are, on the whole, agreed to call the institution “prescrip¬ 
tion.” There was, indeed, one theoretical advantage in his formu¬ 
lation which Grotius himself did not mention: it eliminates the re¬ 
quirement of good faith, which was an essential element of pre¬ 
scription at Roman Law but had no place in occufatio. Now where 
a State has claimed title by prescription, little attention has been 
paid to this requirement. Such delicacy is easily understood in the 
premises, for a State taking possession of territory is rarely en¬ 
titled to believe, save in case of new discovery, that the place does 
not belong to another sovereignty. Historically, there has been 
active competition in this field, and there must frequently have been 
more than a suspicion of previous appropriation. In national law, 
the function of prescription is to defeat a title which, although in 
existence, is unknown to the possessor at the moment of taking pos¬ 
session. Its real function in international relations is to give a quasi- 
legal character to what in the beginning was a conscious usurpa¬ 
tion. 
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After formulating his substitute, Grotius, in a piece of elaborate 
hedging, ventured the opinion that it would not be unreasonable 
to assert a rule of the voluntary law of nations (i.e., the law derived 
not from nature but from general consent) which transformed 
Jong and unchallenged possession into ownership. He conceded, in 
other words, that those who argued prescription between States 
were probably right after all. This is the view that prevails in 
modern doctrine. There is, however, a continuing uncertainty about 
the institution. No general consensus has fixed the time required. 
In the passages referred to, Grotius could only repeat the old 
cliche about possession “whereof the memory of man runneth not 
to the contrary” and murmur some ambiguities about a century.^^ 
This period has had its advocates j but some writers think it too 
long. In a treaty of 1897 whereby Great Britain and Venezuela 
submitted a boundary dispute to arbitration, the provision was in¬ 
serted that “adverse holding or prescription during a period of 
fifty years shall make a good title.” But this decision on the part 
of two States to recognize the principle of prescription for the pur¬ 
poses of a particular dispute and to define a period for it, while it 
may operate as a persuasive precedent, does not constitute, even 
for the parties, recognition of a general rule. 

The issue of prescription or no prescription has never yet been 
squarely faced in international adjudication. No international tribu¬ 
nal has been in a position where it must affirm or deny the existence 
of this institution in the general law of nations in order to decide 
the case before it. National courts have admitted the possibility of 
prescription against “sovereign” States, as, for example, when Great 
Britain’s Privy Council held that an assertion of dominion, not 
questioned by any nation from 1819 to 1872, over Conception Bay 
in Newfoundland “would be very strong in the tribunals of any 
nation to show that this bay is by prescription part of the exclusive 
territory of Great Britain,” and when the Supreme Court of the 
United States decided that “a right, in its nature prescriptive” had 
accrued to West Virginia over certain territory in dispute with 
Maryland.” But it has been made abundantly clear, at least on 
behalf of Great Britain, that such holdings by national courts are 
not to be interpreted as commitments of the State itself to the doc¬ 
trine enunciated. 
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In the matter of territorial waters, States have long conceded 
that certain bays twelve and more miles in width at the mouth have 
become part of national territory by the assertion and occasional 
exercise of sovereignty therein without contradiction from foreign 
governments. The tribunal in the North Atlantic Fisheries Arbi¬ 
tration of 1910 recognized en fassmt that ^^conventions and estab¬ 
lished usage might be considered as the basis for claiming as terri¬ 
torial those bays which on this ground might be called historic 
bays. . . .” The hypothetical tone is characteristic of international 
discussion of the subject. Here, British counsel were asserting pre¬ 
scription, though, in the Alaskan Boundary dispute,^® the repre¬ 
sentatives of the same country, ignoring the Privy CounciPs decision 
regarding Conception Bay, had denied the existence of this insti¬ 
tution in international law. This shifting from case to case illustrates 
the difficulty of establishing rules by proving their acceptance by 
States. So does the fact that the United States claimed prescriptive 
title in the Chamizal case in 1911, and in 1928 argued in the 
Palmas Island arbitration that prescription between States was not 
firmly established in the law of nations.^® 

In 1911, in the Chamizal arbitration with Mexico, the United 
States declared that it had acquired title by undisturbed, unchal¬ 
lenged, and uninterrupted possession in a tract of land left on the 
United States side of the river when the Rio Grande abandoned 
its bed and made a new channel. The joint commission arbitrating 
the matter held that even if the institution were recognized, the 
conditions of prescription had not been fulfilled. Its award shows 
a proper judicial caution: “Without thinking it necessary to discuss 
the very controversial question as to whether the right of prescrip¬ 
tion invoked by the United States is an accepted principle of the 
law of nations, in the absence of any convention establishing a term 
of prescription, the commissioners are unanimous in coming to the 
conclusion that the possession of the United States in the present 
case was not of such a character as to found a prescriptive title. . . . 
On the contrary it may be said that the physical possession taken 
by citizens of the United States and the political control exercised 
by the local and federal governments have been constantly chal¬ 
lenged and questioned by the Republic of Mexico through its 
accredited diplomatic agents.” 
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As we shall see, the award in the Palmas Island case of 1928 
oscillates too uncertainly between occufatio and prescription to be 
cited as persuasive authority for either institution.** The question 
therefore remains, as it stood when the Chamizal award was ren¬ 
dered, “very controversial.” There is no sustained consensus to 
prevent a State from meeting a claim based on prescription by a 
denial that this general principle of national law operates in the 
international sphere. On the other hand, sufficient affirmative opin¬ 
ion and practice exist to make it quite possible and respectable for 
an arbitral tribunal, whose umpire happened to lean towards recog¬ 
nition of prescription, to pronounce in its favor. This is particularly 
likely to occur in cases where a contrary decision would disturb a 
position which has come to be regarded as “in conformity with 
international order.” ** 


Conquest 

As a mode of acquiring territory, conquest *^ is often confused 
with the cession which a victor forces upon his vanquished enemy 
in the treaty of peace. Since, however, hostilities sometimes end 
without a treaty of peace and leave one belligerent in permanent 
occupation of territory previously held by the other, there is some 
point in keeping the two modes distinct. In the one case, the victor 
has the treaty cession as his title, in the other, he has the fact of 
firm control won in war and maintained to a point where the loser 
must at best postpone to an indefinite future any hope of recovering 
the seized area. 

Examples of acquisition by conquest need not be sought in the 
distant past. Under that heading are to be classed Great Britain’s 
annexation of Burma in 1886 and France’s annexation of Mada¬ 
gascar in 1896.*° The British proclamations purporting to annex the 
South African Republic and Orange Free State in 1900 were clearly 
premature, since Boer resistance continued until 1902. But only 
the most formal construction can interpret the Convention of 
Vereeniging on May 31, 1902, as a treaty of peace or cession. It 
was, rather, a settlement of the terms of surrender of the Boer 
forces still in the field and an acknowledgment by their leaders that 
the State which they had served had now ceased to exist. The 
language of the memorial presented by the United States in 1913 
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with reference to the case of Robert E. Brown was therefore cor¬ 
rect: “Inasmuch as Great Britain has acquired the entire and com¬ 
plete territory of the South African Republic by conquest, and has 
succeeded to and holds the full and entire sovereignty thereof, 
thereby replacing and substituting itself for the South African 
Republic which has by such acts wholly ceased to exist. . . ““ 

Finally, when Italy temporarily obliterated the State of Ethiopia, 
a fellow-Member of the League of Nations, and then annexed its 
territory in 1936, her title was conquest. The recognition of this 
title by five Members of the League of Nations, including France, 
Britain, and Canada, was an instructive demonstration of the relative 
weight in world politics of law and convictions of immediate inter¬ 
est.*’’ These States had bound themselves in Article 10 of the 
Covenant “to respect and preserve as against external aggression 
the territorial integrity and existing political independence of all 
Members of the League.” 

If there is law operating in the relations of States, it is law 
which permits violence, in the form of war, at the discretion of its 
subjects. The Covenant of the League of Nations, the Pact of Paris 
(1928), and the Charter of the United Nations all represent 
attempts to limit this discretion. The last-named instrument goes 
so far as to prohibit “the threat or use of force against the terri¬ 
torial integrity or political independence of any state, or in any 
other manner inconsistent with the Purposes of the United Na¬ 
tions.” This purports to establish in the United Nations just 
such a monopoly of force as the State arrogates to itself, though 
the implementation designed by the Charter is exceedingly weak. 

Until these international treaties imposed their restrictions, it 
was only in the academic theory of the just war that the resort to 
arms was held to be illegal save for the prevention or redress of 
legal injuries. The theory had no counterpart in practice. It was a 
creation of the theologian’s study, and no amount of support from 
jurists of the highest reputation and motives ever made it a 
serious restraint upon the conduct of governments. This practical 
failure of a morally attractive doctrine is not necessarily to be 
attributed to a strain of evil in statesmen. It might equally well 
indicate that the question of war or peace for the State is too complex 
to be decided by reference to accepted canons of individual conduct. 
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or that the doctrines of moralists even in the field of individual 
conduct are sometimes utopian. 

Since the “law” permitted violence, it had logically to recognize 
the fruits of violence j and this is what it did in the recognition of 
title by conquest. There is little to support Oppenheim’s opinion 
that formal annexation is necessary to complete title by conquest; 
but even if the point were proved, it would make no difference in 
the nature of the act. The same recognition of the fruits of violence 
also underlies title by cession following defeat, as indeed It under¬ 
lies the validity of all those treaty provisions to which the obligated 
State would not have agreed save under overwhelming force. 
Unlike national law, the general “law of nations” did not invalidate 
transfers or promises obtained by intimidation. Nor need the intimi¬ 
dation take the form of declared or clearly characterized war. It 
was pressure short of actual war that brought about the absorption, 
in 1938, of a large part of Czechoslovakia and all of Austria by 
the German Reich. Here again the result was acquiesced in by 
States bound by the Covenant of the League of Nations to preserve 
the territorial integrity and political independence of Austria and 
Czechoslovakia. 

The treaties which impose upon their parties the obligation to 
abstain from war have not always attempted explicitly to invali¬ 
date advantages achieved by violations of their terms. After Japan 
seized Manchuria in violation of the League Covenant, the twelve 
Member States of the Council other than China and Japan addressed 
a note to the Japanese Government on January 16, 1932, calling 
attention to Article 10. In this Article the Members of the League 
undertook “to respect and preserve as against external aggression 
the territorial integrity and existing political independence of all 
Members of the League.” As to the legal consequences of the 
Covenant-breaking seizure of Chinese territory, all that the twelve 
States could say was that “it appears to them to follow that no 
infringement of the territorial integrity and no change in the politi¬ 
cal independence of any Member of the League brought about in 
disregard of this Article ought to be recognized as valid and effec¬ 
tual by the Members of the League of Nations.” This communi¬ 
cation was in harmony with the non-recognition policy initiated by 
Secretary of State Stimson and announced in the note addressed 



LAND 


103 

nine days earlier by the United States to China and Japan. The 
Stimson note declared that the American Government “cannot 
admit the legality of any situation de facto nor does it intend to 
recognize any treaty or agreement . . . which may impair the 
treaty rights of the United States,” or “which may be brought 
about by means contrary to the covenants and obligations of the 
Pact of Paris of August 27, 1928.” The Assembly of the League 
reinforced this effort to discourage violence by reducing its profits. 
In a resolution of March ii, 1932, the Assembly declared it “in¬ 
cumbent upon the Members of the League of Nations not to 
recognize any situation, treaty or agreement which may be brought 
about by means contrary to the Covenant of the League of Nations 
or the Pact of Paris.” 

Only five States other than Japan recognized the puppet State 
of Manchukuo or admitted that any change in sovereignty had been 
effected by the violent seizure of Manchuria.®® The general rebuke, 
and its accompanying inconveniences, did not deter Japan from her 
planned course of conquest. It nevertheless represented a desirable 
advance towards a law of nations prohibiting war as an instrument 
of national policy and invalidating any changes brought about by 
a violator. The advance was carried somewhat further in the Anti- 
War Treaty concluded in 1933 between Members of the Union 
of American Republics. The parties to that treaty bound themselves 
no longer to recognize either cessions forced upon a defeated State 
or acquisitions by conquest. But the movement, such as it was, 
suffered a serious setback in 1938, when several of the parties to 
the Pact of Paris recognized Italy’s absorption of Ethiopia. This 
could hardly be interpreted as anything less than a readmission 
of the legality of aggressive war. 

Resumption of the non-recognition policy in the United Nations 
seemed assured by the leading position in that organization of the 
United States, which had remained faithful to the principle. But 
the indulgence shown to the new State of Israel in its claims to 
territory occupied beyond the boundaries approved by the United 
Nations suggests some lack of consistency in the chief champion of 
non-recognition. In any case, so long as international organization 
is not strong enough, either in its underlying consensus or in its 
means of execution, to prevent aggression or restore the status quo. 
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the results of violence are likely to be accepted with the passage 
of time. A sort of prescription will operate, first to secure the 
aggressor against sanctions, and then to win tacit recognition of his 
gains. Thus the mere principle of non-recognition, however widely 
accepted in the abstract, cannot be relied upon to blunt any tempta¬ 
tion to use force. 


Cession 

Sufficient has already been said about the acquisition of territory 
by cession embodied in a treaty of peace. In addition to this type 
of forced transfer, which, as I have pointed out, is peculiar to the 
so-called law of nations, there are modes of voluntary alienation 
operating between States that clearly resemble those employed in 
private transactions normally governed by some national law. Thus, 
States buy and sell territory and trade it for equivalents in property 
or services. Formerly, when sovereignty was personal and absolute, 
royal marriages often carried territorial settlements with them. 

It has been asserted that such voluntary transfers are valid only 
if concurred in by the populations of the ceded territories.®^ Ces¬ 
sions without the consent of the inhabitants may indeed be pro¬ 
hibited by national constitutions. Then, if territory is handed over 
without this consent, the familiar question is raised whether an act, 
purporting to be that of a State, is invalid in international law 
because it has not been performed in the manner laid down by the 
national law. It is quite possible that an international tribunal seized 
of such a question would decide that the agent of a State purporting 
to make a transfer unconstitutionally had no power to convey title. 
But in the absence of a constitutional limitation of this sort, which 
enables a judge to invoke the general principles of agency, the 
tribunal would find little in international practice to warrant setting 
aside a territorial cession voluntarily made, without popular con¬ 
sultation, by the person or group normally acting for a State in its 
external relations. 

Modern practice, it is true, does frequently stipulate plebiscites 
to determine the disposal of territory. Those prescribed for Upper 
Silesia and the Saar in the treaties of peace that ended the war of 
1914-18 provide excellent demonstrations of the virtues and the 
difficulties of this reference to popular sentiment. The spread of 
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democratic institutions, up to 1919, made it a matter both of political 
doctrine and of practical utility to consult the inhabitants, where the 
object was a lasting and peaceful territorial settlement. Even vic¬ 
tors possessing all the power necessary to impose their will felt the 
weight of this consideration. There were, however, cases where one 
or other of the victorious belligerents was irrevocably committed to 
the recovery of what, in spite of long enemy possession, was still 
regarded as part of the national domain. Alsace-Lorraine and Italia 
Irredenta will serve as examples. There no plebiscites were heldj 
and the difference in treatment indicates clearly enough that if 
there is any general sense of obligation to consult the popular will 
it yields readily to the pressure of powerful interests. 

Any argument drawn from treaty arrangements in favor of a 
rule requiring the consent of the inhabitants for a valid transfer of 
territory is therefore weak. It must proceed on the assumption that 
if deference is paid to the notion of ‘‘self-determination” even in 
the adjustments made by victors, this notion should be recognized 
as a rule of law where the business is one of voluntary transfer. 
The opposite argument is more convincing, namely, that the neces¬ 
sity of treaty provision to secure a plebiscite, and the refusal to make 
such provision in some cases, prove the absence of any general rule 
on the subject. There is clearly, in this case, no long history of 
uniform treaty provision which might be regarded as establishing 
a custom having the quality of legal compulsion. 

We now proceed to the closer examination of territorial disputes 
in which principles discussed in this chapter have been invoked. 

Tlie Oregon Question 

In 1818, a Convention of Commerce between the United States 
and Great Britain fixed the forty-ninth parallel of north latitude 
as the boundary between their respective territories from the Lake 
of the Woods to the Rocky Mountains, The American negotiators 
proposed that the boundary should follow the same parallel all the 
way to the Pacific Ocean, but Great Britain claimed the whole 
territory north and west of the Columbia river. Subsequent attempts 
were made to reach an agreed division, but all proved abortive. 



Meanwhile, interest in the area was growing in the United States, 
mainly as a source of furs but also for settlement, and public sup¬ 
port grew for an extension of American claims beyond the forty- 
ninth parallel up to the agreed southern boundary of Russia at 
54°.40' north latitude. One of the planks in the platform upon 
which James Polk won the presidential election of 1844, as drama¬ 
tized for campaign use, was “Fifty-four forty or fight!” 

At this point Great Britain began to propose arbitration} but 
President Polk, supported by popular opinion in the United States 
and determined to make good his election pledge, refused. James 
Buchanan, Secretary of State, was alarmed by the growing animosity 
over the issue on both sides of the Atlantic. In July, 1845, he per¬ 
suaded the President to propose the forty-ninth parallel again. 
Britain might have been willing to waive her wider claims} but the 
proposed boundary would cut off the southern tip of Vancouver 
Island. Buchanan offered freedom of any port in the island 
situated south of latitude forty-nine. Pakenham, British Minister 
in Washington, without consulting the Foreign Office, summarily 
rejected the offer. Polk, in a huff over this brusque response, 
refused to consider any further concession until, in January, 1846, 
he received a report from the American Minister in London that 
Britain was preparing for war. Negotiations were then reopened. 

The British case was as follows; (i) Sir Francis Drake’s explo¬ 
rations in 1579 along the Pacific coast as far north as latitude 
forty-eight, with a formal taking-possession of the “New Albion” 
in the name of Queen Elizabeth at Bodega Bay} (2) James Cook’s 
survey of the coast from 47° N. to the Arctic in 1776} (3) visit by 
Lieutenant John Meares of the Royal Navy to the estuary of the 
Columbia in 1788, and another by Vancouver in 1792} (4) explo¬ 
ration of the river to a distance of one hundred miles from the 
mouth by Broughton, of Vancouver’s expedition, and a second 
formal taking of possession. 

Against this, the government of the United States argued; (i) 
original Spanish discovery} (2) cession of Louisiana in 1803} ( 3 ) 
the Treaty of Florida Blanca by which, in 1819, Spain had sur¬ 
rendered to the United States all her territory on the west coast 
of North America from 42° N. northward} (4) the explorations 
of the American citizens Gray, Lewis and Clark, between 1792 
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and 1806} (5) the establishment of trading posts on the Columbia, 
which, on the “watershed” criterion, gave title to the whole river 
basin up to the Russian boundary. 

On both sides the evidence of acquisition by discovery and pos¬ 
session was vague and confused. All the “visits” and “explorations” 
had equally failed to be followed up either by effective settlement 
or by establishment of agencies of control. Fort Astoria, the fur¬ 
trading station established in 1811 by the Pacific Fur Company, an 
American concern, had been purchased two years later by the North¬ 
west Company, which was British. The small and scattered Ameri¬ 
can missions and settlements owed their survival to their dealings 
with the British Hudson Bay Company. Such primitive occupation 
and development as had taken place was an inextricable mixture of 
American and British enterprise. 

The Democratic administration of 1845-49 expansionist 

regime, as the war with Mexico, admission of Texas into the Union, 
and the annexation of California testify. Following normal practice 
in such cases, the indecisive nature of the claim to the Oregon 
Territory was compensated for by a blustering aggressiveness of 
tonej and both weakness of case and blustering election promises 
contributed to the ofiicial unwillingness to arbitrate. England, while 
willing to take the chance of impartial decision in an issue geo¬ 
graphically so remote, was not prepared to yield to threats of dic¬ 
tation. As, however, war with England was, even in the eyes of 
American expansionists, a very different matter from war with 
Mexico, Polk and the Senate were both well enough satisfied with 
the compromise negotiated between January and June, 1846. The 
resulting treaty traced the boundary along the forty-ninth parallel 
as far as the “middle of the Channel which separates the continent 
from Vancouver’s Island j and thence southerly, through the middle 
of the said Channel, and of Fuca’s Straits to the Pacific Ocean.” 
The identity of this Channel and the consequent precise position 
of the dividing line was to be the matter of a later dispute, arbi¬ 
trated in 1872 by Kaiser Wilhelm I of Germany. It was imme¬ 
diately clear, however, that the whole of Vancouver Island was to 
remain British, and with the mutual waiver of extreme claims peace 
was assured. 

The settlement of the Oregon dispute, arrived at by political bar- 
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gaining with both sides using legal arguments to magnify the sacri¬ 
fices they were making in the cause of good relations, was sub¬ 
stantially the same as an impartial arbitrator would have had to 
prescribe. To discover a clear difference of cogency in the legal 
arguments of the parties is sometimes impossible, and a roughly 
equitable division remains the only sensible solution. That is why 
arbitrators are sometimes explicitly empowered to decide ex aequo 
et bono or (and this has amounted to the same thing in Anglo- 
American arbitration) to apply the principles of equity where a 
strictly legal finding either is impossible or would not dispose of the 
dispute. 

The expediency of authorizing arbitrators to make an equitable 
division is indicated a contrario by the history of another boundary 
quarrel between Britain and the United States. This had to do 
with the meaning of certain clauses in the treaty of 1783 purport¬ 
ing to divide the territories of the United States from those re¬ 
maining to the British Crown in the triangle between Maine, New 
Brunswick, and Quebec. After joint commissions and direct nego¬ 
tiations had failed to reach an agreed settlement, the question was 
referred to the King of The Netherlands for arbitration. The King 
found such a disparity between the actual terrain and the descrip¬ 
tion in the treaty that he declared the relevant clauses ‘‘inexplicable 
and impracticable,” and proceeded to draw what he considered an 
equitable line of compromise. The Senate, roused by vociferous 
protests from Maine, rejected the award on the technical ground 
that the arbitrator had exceeded his powers. He had been author¬ 
ized merely to declare the meaning of the treaty, not to define 
an equitable division. This was in 1831, and the dispute dragged 
on with much bitterness, and with outbreaks of violence in the 
area, for eleven more years. When at last it was settled, in the 
Ashburton-Webster Treaty of 1842, the United States obtained 
some nine hundred square miles less than had been awarded to it 
by the King of The Netherlands. 

If there are cases such as the two just summarized, in which a 
decisive pronouncement on legal rights is not warranted by the 
material or the evidence, there are others when a compromise divi¬ 
sion is not practicable. Here, on one ground or another, the whole 
object in dispute must be awarded to one of the parties. An arbiter 
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then, unless he may resort to the excuse of non liquet, which is not 
open to national tribunals, will be bound to find the law clearly on 
one side, except in so far as the circumstances and his terms of 
reference may permit an “equitable interpretation” or “equitable 
application” of the legal rule. This, it is submitted, is merely a pro¬ 
fessional way of describing what happens when a judge abandons the 
legal calculus in favor of what he believes to be a fairer or more 
expedient reckoning.®" 

A case where division would have been absurd and where, 
fortunately, the arbiter was able to find the law clearly in favor of 
one party, was that of Palmas or Miangas Island, in dispute be¬ 
tween the United States of America and The Netherlands. It was 
decided in 1928 by Max Huber acting as sole arbiter. The award 
contains the best statement, and the only statement incorporated 
in an actual decision, of the doctrine of “inchoate title” arising out 
of discovery. At the same time it displays considerable doubt as to 
whether mere discovery was ever admitted to establish title. 

The United States based its claim to the island upon cession 
from Spain in the treaty, dated December 10, 1898, which put an end 
to the Spanish-American war. The question, therefore, which 
Judge Huber had to decide was whether at the moment of cession 
Spain had sovereignty in Palmas Island. The Netherlands con¬ 
tended that in 1898, and for many years before that, they held 
and peacefully exercised sovereignty there. 

For the purposes of argument. Judge Huber was willing, al¬ 
though doubtful, to concede that in the first half of the sixteenth 
century, when Spain was alleged to have discovered Palmas Island, 
“discovery as such, i.e., the mere fact of seeing land, without any 
act, even symbolical, of taking possession, involved ipso jure ter¬ 
ritorial sovereignty and not merely an ‘inchoate title,’ a jus ad rem, 
to be completed eventually by an actual and durable taking of 
possession within a reasonable time . . .” But this left open the 
question whether Spain was still sovereign in 1898. 

Here the arbiter declared his view that if mere discovery had 
ever carried title with it, it had ceased to do so in the nineteenth 
century. By that time, the law had been clearly established in the 
sense of demanding effective occupation. From this he infers. 


Id 
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without apparent rational justification, that sovereignty once acquired 
could only—at any rate since the nineteenth century—^be main¬ 
tained by effective exercise. Surely the prevalent doctrine and 
practice admit that sovereignty could be maintained without ex¬ 
ternal manifestations, provided no other State is performing acts of 
sovereignty in the territory.^^ Thus, having posited the absence 
of Spanish sovereignty, Judge Huber concluded that no abandon¬ 
ment was necessary in order to make way for the sovereignty of 
The Netherlands. He then went on to accept the evidence that 
The Netherlands had peacefully displayed sovereignty in the area 
since 1700. This he was prepared to regard as satisfying the condi¬ 
tions of acquisitive prescription, and he actually uses the word 
“prescription” in parenthesis.**'^ But he had himself already elimi¬ 
nated an essential condition of prescription, namely, that until its 
completion there should be sovereignty in a State other than the 
possessor. We must therefore assume that the learned judge in¬ 
sisted on the long-continued and repeated assertions of Nether¬ 
lands sovereignty only in order to comply with the principle which 
he himself had formulated, namely, that after sovereignty is 
established by occupatio it must be maintained by continued exer¬ 
cise even, apparently, where no other State is performing acts of 
sovereignty in relation to the territory. I have already suggested 
that this is not an established part of practice or doctrine. He had 
accepted the evidence that The Netherlands had established con¬ 
trol adequate for “a small and distant island, inhabited only by 
natives,” and this, in the absence of another sovereignty, would 
give immediate title by occupatio. 

Judge Huber’s award could have been justified on any one of 
three grounds. The case could have been treated as one of inchoate 
title never completed, so that the island remained res nullius and 
The Netherlands acquired by occupatio; or as one of acquisition 
and subsequent derelictio^ when the title of The Netherlands would 
again be occupatio; or finally, as one where an original sovereignty 
was ousted by acquisitive prescription. But because the decision 
skirmishes with all three of these possibilities, and introduces the 
new and highly debatable proposition mentioned above, it does not 
provide very cogent authority for any rule. 
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Greenland 

The most authoritative recent statement of the conditions of 
original acquisition is that contained in the judgment of the 
Permanent Court of International Justice in the case between 
Norway and Denmark relating to Greenland. The minimum re¬ 
quirements, according to this statement, are ‘^the intention and 
will to act as sovereign, and some actual exercise or display of such 
authority.” As to the actual conduct which may be taken to con¬ 
stitute this display of authority, and the bearing of the nature and 
geographical situation of the territory upon the meaning of effective 
control, the Court says: 

It is impossible to read the records of the decisions in cases as to ter¬ 
ritorial sovereignty without observing that in many cases the tribunal has 
been satisfied with very little in the way of the actual exercise of sovereign 
rights, provided that the other State could not make out a superior claim. 
This is particularly true in the case of claims to sovereignty over areas 
in thinly populated or unsettled countries. . . . 

The conclusion to which the Court is led is that, bearing in mind the 
absence of any claim to sovereignty by another Power, and the Arctic 
and inaccessible character of the uncolonized parts of the country, the 
King of Denmark and Norway displayed during the period from the 
founding of the colonies by Hans Egede in 1721 up to 1814®® his 
authority to an extent sufficient to give his country a valid claim to 
sovereignty, and that his rights over Greenland were not limited to the 
colonized area. 

Further on, the judgment itemizes acts of sovereignty by the 
Danish Government on the eastern coast of Greenland. The list 
includes a decree closing the whole of the coasts and islands to 
Danish and foreign ships, legislation regulating hunting and fishing, 
the division of Greenland into provinces, and the reservation of 
all commercial activity to the Danish State. The passage ends thus: 

These acts, coupled with the activities of the Danish hunting expedi¬ 
tions which were supported by the Danish Government, the increase in 
the number of scientific expeditions engaged in mapping and exploring 
the country with the authorization and encouragement of the Govern- 
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ment, even though the expeditions may have been organized by non¬ 
official institutions, the occasions on which the “Gothaab,” a vessel be¬ 
longing to the State and placed at one time under the command of a 
naval officer, was sent to the East coast on inspection duty, the issue of 
permits by the Danish authorities, under regulations issued in 1930, to 
persons visiting the eastern coast of Greenland, show to a sufficient ex¬ 
tent—even when separated from the history of the preceding periods— 
the two elements necessary to establish a valid title to sovereignty, 
namely: the intention and will to exercise such sovereignty and the mani¬ 
festation of State activity.®^ 


Arctic and Antarctic Claims 

Keen competition rages at the present time for the acquisition 
of territory in the Antarctic. The absence of land about the North 
Pole makes this now a less interesting area for discovery and occu¬ 
pation j but the controversies over Arctic claims furnished a supply 
of cliches which recur in the contentious apportionment of the 
Antarctic continent. Prominent among these are the contiguity and 
sector arguments. These are resorted to for the purpose of sup¬ 
plementing a version of occupatio attenuated to occasional and 
abstract assertions of authority or of fortifying claims based on 
mere exploration. 

To a Canadian probably belongs the doubtful honor of bringing 
the sector notion prominently into the discussion. On February 20, 
1907, Senator Poirier, irritated by reports of whalers raising the 
American flag on Arctic islands, moved a resolution in the Canadian 
Senate that “the time has come for Canada to make a formal 
declaration of possession of the lands and islands situated in the 
north of the Dominion, and extending to the North Pole.” By 
way of generalizing his idea, the Senator followed the Arctic 
Circle round the globe and generously assigned to the United 
States, Russia, Sweden, and Norway, as well as to his own country, 
the respective sectors lying between them and the North Pole.®* 
The Senate was not persuaded. Nevertheless, the idea stuck. In 
June, 1925, the Canadian House of Commons discussed a pro¬ 
posal to add a clause to the Northwest Territories Act requiring 
scientists and explorers to obtain permits from Ottawa before enter- 
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ing the Canadian Arctic. The following passage occurs in the debate 
on June i: 

Hon. Charles Stewart (Minister of the Interior): . , Here we 
.ire getting .ifter men like M-icMillan and Doctor Amundsen, men who 
are going in presumably for exploration purposes, but possibly there may 
arise a question as to the sovereignty over some land they may discover 
in the northern portion of Canada, and we claim all that portion.” 

Mr. Brown: “We claim right up to the North Pole.” 

Mr. Stewart: “Yes, right up to the North Pole.” 

The addition was adopted and forms chapter 48 of the Statutes 
of Canada, 1925, 15-16, George V. 

For claimants, an attractive feature of the sector notion is that 
it dispenses not only with the difficulties of occupation in these in¬ 
hospitable latitudes, but also with any necessity even of discovery. 
In one stroke it brings under the sovereignty of the State at the 
base lands discovered or to be discovered within the magic triangle. 
The sole exception would be territory already acknowledged as be¬ 
longing to another State. 

Canada has not only continued to assert her right to forbid entry 
into her sector save under Canadian license,^® but has pressed her 
claim where land had been visited and named by alien explorers. 
On August 8, 1930, she obtained from Norway a formal recognition 
of Canadian sovereignty in the Sverdrup Islands (discovered by 
the Norwegian explorer. Captain Otto Sverdrup), possibly in 
exchange for British recognition, three months later, of Norway’s 
title to Jan Mayen Island, north of Iceland.'" But the Norwegian 
Government emphasized the point that its recognition of Canadian 
sovereignty “is in no way based on any sanction whatever of what is 
named the ‘sector principle’ ”—a reservation probably designed to 
protect Norway’s claim to Fridtjof Nansen Land, which lies in the 
so-called Soviet sector. 

The Soviet Union was quick to take the cue offered by the 
Canadian debates on the Northwest Territories Act. On April 15, 
1926, a decree was issued declaring the sovereignty of the U.S.S.R. 
in the sector between the Arctic coast of Russia and the North Pole. 
Lands recognized by the U.S.S.R. as belonging to another State 
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were excepted/® Within this area lies Wrangel Island, which was 
claimed for the United States in 1881 by parties landed from govern¬ 
ment ships. In 1921, a Canadian group established itself there under 
the British flag, but sold out two years later to an American 
company. In 1924, a Soviet ship seized this company’s furs and 
replaced the British flag with the hammer and sickle. Since that 
time, a Soviet settlement has been in sole possession. Great Britain 
and Canada have denied any intention of claiming sovereigntyj but 
the United States has not joined in this abandonment.^® 

The ‘Sector principle” in itself has no merit other than its 
diagrammatic neatness. In its Arctic application, however, it gets 
some respectable support from the argument of contiguity. The 
States at the base of the various polar triangles are said, not without 
reason, to be in a better position than others to exercise control. 
The argument, of course, substitutes potentiality of control for 
the actuality hitherto demanded in occufattOy going far beyond 
the Greenland decision of the Permanent Court of International 
Justice in rarefying the required manifestation of sovereignty.*^ 
It also ignores factors other than contiguity in measuring potenti¬ 
ality. Yet, with all these defects, contiguity measured on the sector 
plan is not a bad criterion for the apportionment of Arctic areas. 
Control in these icy wastes substantial enough to regulate in fact 
the entry and activity of aliens is not possible now and may never 
become so. The ancient rules of occufatio do not, therefore, offer a 
useful principle of appropriation. 

Several alternatives are theoretically possible. As one possibility, 
old rules might be strictly adhered to, and Arctic lands left in the 
position of res nulliiis. There is unhappily little prospect of such 
general abstention. Arguments for national appropriation have 
been based from time to time upon “great-circle” aviation and the 
need for refueling-stations or at least navigational aids, as well as 
defense installations, in the sectors. These arguments have lost 
some of their influence owing to the rapid increase in aircraft 
range. But the admission of sovereignty involves recognition of 
the right to exclude not only alien installations, but even the passage 
of alien aircraft. This fact may account for some of the continued 
assertion of sector claims as well as for some of the continued op¬ 
position to them. The existence of an International Civil Aviation 
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Organization, designed to deal with this kind of question in time 
of peace, and the knowledge (based on experience in the second 
world war) that only actual power on the spot will stop the transit 
of belligerent aircraft, have not persuaded the interested parties 
that such claims are neither worth making nor worth resisting. 
Provision for unpredictable contingencies remains an influential 
consideration in the formation of State policy. 

The second alternative is to permit gradual apportionment 
by the processes already at work in the area. This would mean an 
adaptation of the old rules to a new set of circumstances where 
contiguity, which is by no means necessarily commensurable with 
potentiality of control, is allowed to play a large role. This plan 
will break down if the Soviet Union, greatest power in the Arctic, 
shows signs of pushing out beyond its sector or of unilaterally 
liquidating serious claims of other States within it. 

The third alternative is a conference of all interested States, 
to be held independently or under the auspices of the United 
Nations, to define existing rights and the conditions for acquiring 
new ones. The Berlin Congress, which in 1885 l^^id down the 
principles for acquisition and maintenance of title in Africa, at once 
comes to mind as a precedent. The dd hoc, or periodic, conference 
is the typical procedure by which societies deal with problems which 
cannot be left to routine processes of settlement. It may be that to 
inject a conference into the now quiet stream of events in the 
Arctic would aggravate rather than solve the problems still pending 
there j but, as we shall see, there are special considerations recom¬ 
mending this alternative in Antarctica. 

Some material interests have lain behind exploratory and an¬ 
nexationist activities in the Antarctic. Bases of operation and areas 
of exclusive operation are still desirable in the whaling industry, in 
spite of the development of floating factories. But the motive which 
explains offidal support of the scientific enthusiasm of geographers 
and zoologists is again mainly provision for unpredictable con¬ 
tingencies. The possibility of great metal deposits, conceivably in¬ 
cluding uranium, comes under this heading. The existence of a land- 
mass at the South Pole, colossal as are the obstacles to its being 
put to use, has added zest to the race for acquisition. 
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In the Antarctic, the sector and contiguity arguments suflFer a 
reductio ad absurdum. The relativeness of contiguity in any context 
does little to preserve the respectability of the notion in an area so 
remote from all other land-masses. As for the ‘^sector principle,” 
the habit which makes continents taper off to points in the southern 
hemisphere leaves only Australia with any considerable pretensions 
on that score. Nevertheless, in virtue of holding the Falkland 
Islands, Great Britain has declared sovereignty over islands and 
territories between the 20th and 80th degrees of west longitude; 
while in behalf of Australia and New Zealand she has laid claim 
to islands and territories, other than Adelie Land, between the 
45th and 160th degrees of east longitude and between the i6oth 
degree of east longitude and the 150th degree of west longitude.'^'' 
This leaves the 80 degrees between 80 and 160 west, the 65 degrees 
between 20 west and 45 east open to the rest of the world. The 
British case is supported in relation to many of the territories by 
statements of discovery.^® France claims Adelie Land on the ground 
of discovery in 1840 by Admiral Dumont d’Urville. The Govern¬ 
ment of the United States has seen no evidence that d’Urville 
landed there, or that any French national has visited the territory 
since. In any event, it denies that title accrues by mere discovery. 
This denial has also been made in relation to British claims. 

Norway, by decree of January 14, 1939, declared her sovereignty 
over the coast of the Antarctic mainland between the ^‘Falkland 
Island Dependencies” on the west and the ^‘Australian Antarctic 
Dependency” on the east."*^ To Norway, as to the other claimants, 
the United States has communicated a reservation of all rights 
belonging to itself or to its citizens. 

On behalf of the United States, Admiral Richard Byrd claimed 
Marie Byrd Land, to the east of longitude 150 degrees west, on the 
strength of exploratory expeditions in 1929-30 and 1933-34. His 
operations conflicted with New Zealand’s claims in her “Ross De¬ 
pendency,” and an active correspondence of politely worded caution 
and protest on the one side, and dignified reservation on the other, 
ensued between the governments.^® 

The British claim of the sector from 20 degrees to 80 degrees 
west longitude conflicts with one asserted by Argentina between 
25 and 74 degrees west, as well as with Chile’s declaration (Novem- 
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ber 6, 1940) of sovereignty between 53 and 90 degrees west/® 
Apparently the Latin American countries hope to find oil in Antarc¬ 
tica. Such a discovery, or even a rumor of uranium deposits, would 
bring venom and violence into a competition which thus far has 
scarcely ruffled the surface of international relations. 

Considering how little heat has been generated hitherto in 
any of the polar claims and counterclaims, it may be the best 
course to allow matters to proceed as at present. The risk involved 
is that by some unforeseen development polar holdings may 
assume new value. This could cause serious difficulty, particularly 
in Antarctica, where claims overlap in multiple layers, and where 
an acceptable basis of apportionment is further to seek than in the 
north. On the other hand, one difficult factor in the north does not 
press with equal cogency in the south. The Soviet Union holds a 
commanding position in the Arctic, and a settlement there would 
have to bridge the wide and general rift between Bolshevism and 
Western democracy. In the Antarctic, the interest of the U.S.S.R. 
is still relatively undeveloped, though one of the earliest explorers 
was the Russian, Admiral Bellingshausen, who in 1819-1821 dis¬ 
covered Peter I Island and Alexander I Land, and though Soviet 
whalers operate in the arca.'^® Given the friendly present relations 
of the States mainly concerned, something is to be said for an at¬ 
tempt at an agreed settlement of Antarctic claims with a view to 
avoiding potentially acrid disputes. Difficulties will undoubtedly 
be encountered. Argentina, for example, may be expected to make 
any agreement on her part conditional upon a settlement of her 
dispute with Great Britain over sovereignty in the Falkland Islands, 
with which an important part of the territory claimed by Great 
Britain is administratively joined. But even if this part of the prob¬ 
lem defied immediate solution, something would be gained by dis¬ 
posing of the rest. 

The efforts of States to acquire title to discovered and undis¬ 
covered lands both in the Arctic and in the Antarctic provide one 
more measure of the influence of legal rules on the conducts of 
governments. The common procedure has been to make extremely 
broad assertions of sovereignty with no regard for what in other 
environments had been generally recognized as the principles of 
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occufatio. To provide a quasi-legal window-dressing for these 
assertions, recourse is had to the old notion of contiguity and the 
new notion of sectors. But the essence of the policy has been to 
stake out an early and sweeping claim, and to keep as much of it 
as can be preserved without risks disproportionate to the value to 
be gained. There is no reason to doubt that, in adopting this policy, 
governments have been performing the function which democratic 
theory assigns to them, namely, executing the majority will of their 
peoples. 

Recently, a new note has been officially, though diffidently, 
sounded. A press release of August 28, 1948, announced that the 
Department of State of the United States had approached the 
Governments of Argentina, Australia, Chile, France, New Zealand, 
Norway, and the United Kingdom with the informal proposal that 
Antarctic territorial problems should be discussed.®^ Very tenta¬ 
tively the Department suggested that the most effective solution 
might be found in some form of internationalization. Extensive 
study and exchange of views would be needed, and no conference 
was proposed for the time being. 

The new note was, of course, ‘‘internationalization,” and it re¬ 
mains to be seen what general response it may evoke. One sharp 
repercussion has followed. On June 7, 1950, the Soviet Govern¬ 
ment addressed a memorandum to the United States and to all 
but one of the States with which the State Department had pro¬ 
posed to discuss Antarctica.®" The exception was Chile, with which 
the U.S.S.R, was not in diplomatic relations. Warning that it would 
not recognize any decision on a regime for the Antarctic in which 
it had not participated, the Soviet Government announced its 
readiness to consider proposals and invited the seven governments 
addressed to communicate their views. 

In its memorandum, the Soviet Government cites voyages by 
Admirals Bellingshausen and Lazarev as the first to circumnavigate 
Antarctica and to touch its shores, but makes no territorial claim. 
The only interests upon which it bases its right to participate in the 
discussion and settlement of an Antarctic regime are whaling and 
meteorology.®'* While, therefore, the Soviet intervention need not 
interrupt negotiations seeking a delimitation of claims among the 
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countries territorially interested, it may well postpone sine die any 
prospect of internationalization. It brings into this problem, as into 
so many others, the great difficulty of agreement between groups 
whose antagonisms in all fields outweigh any community of inter¬ 
est. 



VI. Waters 

The High Sea and the Marginal Belt 

THE debate over the question as to how far the sea can be sub¬ 
jected to sovereignty began in the Middle Ages, and still goes on. 
It throws some revealing light on the operation of legal ideas in 
the relations of States. Much of the long story is one of appeals to 
divine, natural, Roman, and ^^international” law, and to the col¬ 
lective needs of an alleged society of mankind—^appeals made for 
the purpose of combating or supporting the claims of particular 
States to exclusive sovereignty in greater or lesser stretches of 
ocean. Writers like Grotius and Selden, arguing respectively for 
mare liberum and for mare clausuniy were inspired primarily by 
the material interests of their States in the right to share, control, 
or monopolize fisheries and commerce in certain marine areas. 
The same observation applies to much of the polemical literature 
of our own day on this ancient issue. 

The subject also found more objective exponents whose chief 
concern was the achievement of a consensus embodying what they 
conceived to be the greatest good of the greatest number. The re¬ 
sultant of all the influences at work was an abandonment of the 
vast claims made by States in the Middle Ages and in the great 
period of Spanish and Portuguese discoveries, and a general agree¬ 
ment that the sea could not in principle be appropriated. Following 
Gentili and Grotius,^ jurists of our own day describe this as a 
recognition that the sea is not res nullius but res communis om¬ 
nium —a formulation which makes the change from medieval to 
modern views on the matter a victory for world-society. But this 
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interpretation of events is somewhat weakened by the admission 
that large marine areas can be acquired by "prescription,” and by 
recent broadening national claims to control for customs enforce¬ 
ment, the conservation of fisheries, and the use and conservation of 
the resources of the sea bed. 

The fact that prescription in national law is inapplicable either to 
res tmllit!^ or to res communis omnium illustrates the confusion to 
which jurists and judges are reduced in their efforts to squeeze 
practice into familiar legal categories, while the expanding claims 
to control by individual States for their own purposes re-emphasize 
the material nature of the motives which have shaped develop¬ 
ment in this field. Here, as elsewhere, immediate expediency out¬ 
weighs the hypothetical long-run advantages of conformity with 
theoretical norms in creating and changing patterns of State con¬ 
duct. 

The medieval claims to sovereignty in more or less defined seas 
had been justified to some extent by keeping the peace there. 
Piracy, in particular, was a constant and ubiquitous menace to trade 
and navigation, and the measures taken by English, French, Vene¬ 
tians, and Genoese to suppress it won some recognition of their 
dominion in the policed waters. England asserted and to some extent 
exercised sovereignty in the North Sea and in the Atlantic to the 
south of her coasts as far as Cape Finisterre in Spain. Venice re¬ 
garded herself as mistress of the Adriatic, and Genoa claimed the 
Ligurian Sea. France, less specific and less vigorous in execution, 
at least complied with the fashion by declaring her dominion in the 
seas surrounding her realm. Denmark, Sweden, and Poland di¬ 
vided the Baltic.^ No pretense of policing could begin to justify the 
vast pretensions of Spain and Portugal, and it was in the form of 
protests against their claims that the movement for freedom of 
the seas gathered strength. 

As piracy was brought under control in most European waters, 
the growing demand for removal of restrictions on navigation and 
trade gradually overcame even those assertions of maritime do¬ 
minion that had previously been acquiesced in. But a distinction 
was recognized between marginal and high seas. It was generally 
admitted that States had a legitimate interest in controlling imme¬ 
diate access to their shores and in maintaining for their nationals an 
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exclusive right in coastal fisheries. Marginal waters, moreover, 
could be subjected by armed vessels and shore artillery to a degree 
of control which at least remotely approached the possession recog¬ 
nized as a necessary element in title by occufatio or prescription. 
Practice and theory joined here in conceding an area of sovereignty. 
The interests of unimpeded navigation were again vindicated, how¬ 
ever, in a general consensus on freedom of innocent passage through 
territorial waters, subject to reasonable defensive restrictions in 
time of war. 

The problem of defining the limit of this marginal sea remained. 
So vague a criterion as the possibility of effective control was un¬ 
satisfactory, and various substitutes, including the horizon, range 
of vision, and one hundred miles, were discussed by publicists and 
proposed by States. Before the end of the seventeenth century a 
norm, which had the advantage of some connection with the notion 
of effective control, had made its appearance in diplomacy. The 
Dutch asserted in i6io that they would not acknowledge that 
England had ^^any further jurisdiction on the seas than within 
reach of cannon shot.’’ ^ The original proposal of this limit has 
long been credited to Bynkershoek; ^ but apparently the future 
president of the Supreme Court of Holland, Zealand, and Western 
Frisia, in the frequent manner of lawyers, was merely setting 
forth as a universal principle a proposition advanced long before 
by his government. 

Three miles being in the eighteenth century the extreme range 
of artillery, that distance from low-water mark won growing sup¬ 
port as the outer boundary of sovereignty. But nothing approach¬ 
ing unanimity was achieved either in practice or in doctrine. Spain 
claimed six miles, Sweden and Norway, four. Some writers re¬ 
jected a fixed limit in favor of the variable cannon-range norm.® 
The Institute of International Law in 1894 unanimously agreed to 
recommend six miles.® 

This continued divergence is a warning against easy reliance on 
the hypothesis that the international law on any given matter is 
fixed by the concordant positions of the greater States having a 
large interest in it. Great Britain, the United States, and Germany 
have in recent years all favored a three-mile limit on sovereignty, 
though the first two admitted the legality of control for specified 



WATERS 


123 

purposes beyond that zone. Yet when it came to the Codification 
Conference at The Hague in 1930, their strongest advocacy could 
not obtain genera] acceptance of such a rule, and the matter still 
remains unsettled. If there is any rule on the subject, it can only 
be stated in the form of a consensus recognizing the sovereignty of 
States for a distance of at least three miles seaward from their shores. 

Gulfs and Bays 

Even those States most firmly attached to the three-mile limit 
of coastal waters in general asserted their sovereignty in bays 
to points far beyond this distance. By way of a legal-sounding 
justification, it was argued that portions of the sea penetrating 
deeply into the land of a State in proportion to their breadth could 
be effectively controlled by ships and coastal armaments, and that 
such control, maintained over a long period of time, gave the 
riparian State title by prescription. Thus Conception Bay, the Bay 
of Chaleurs, and Bristol Channel ^ have been declared to be territo¬ 
rial waters by British courts or governments j Chesapeake Bay and 
Delaware Bay are officially regarded as United States territory j the 
Bay of Cancale is claimed by France,® and the Varanger Fiord by 
Norway. In bays up to six miles wide at the entrance, and sur¬ 
rounded wholly by the territory of one State, that State obviously 
has sovereignty by an application of the three-mile norm. But in 
all cases mentioned the entrance far exceeds six miles. The extreme 
claim in this category is probably that of Canada to Hudson Bay, 
which is a sea almost six hundred thousand square miles in area 
and fifty miles wide at the entrance.® 

Canadian title to the whole of Hudson Bay is not conceded by 
the United States and would in all likelihood be actively disputed 
by any State having a substantial interest in freedom of operation 
there. In the other cases, the sovereignty of the riparian State 
would probably be confirmed by an international tribunal, if a 
dispute were submitted, on the ground of long-continued assertion 
of control acquiesced in by explicit agreement or unprotesting tol¬ 
erance on the part of other States concerned. 

Here again, the absence of any generally accepted measure for 
“territorial bays” may cause dangerous dispute. Several treaties have 
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incorporated a ten-mile measure, but this was not intended to 
apply to waters reduced to sovereignty by continuous control. 

As late as 1890, the United States, at present most steadfast cham¬ 
pion of the three-mile norm for territorial waters in general, was 
forcefully asserting sovereignty in Bering Sea. Under Acts of Con¬ 
gress purporting to extend to ‘^all the dominion of the United States 
in the waters of Bering Sea,” American revenue cutters were seiz¬ 
ing Canadian sealing schooners more than fifty miles from the Alas¬ 
kan shore. In answer to protests from the Government of Great Brit¬ 
ain, the Department of State argued {a) that Russia had exercised 
exclusive control of the seal fishery and had prohibited approach 
within one hundred Italian miles of its territories bordering Bering 
Sea; {b) that the Government of Great Britain had acquiesced 
in these manifestations of sovereignty; {c) that by the purchase of 
1867, the United States had acquired all rights previously belonging 
to Russia eastward of the dividing line fixed by the purchase-treaty. 

The United States statutes had been enacted, and the Canadian ves¬ 
sels seized, in response to requests from the North American Com¬ 
mercial Company. This enterprise had been able, in 1870, to obtain 
from the Secretary of the Treasury a lease of the Pribilof Islands 
and the privilege of killing one hundred thousand seals annually. 
Its business was impaired by the profitable activities of Canadian 
sealers who intercepted the seals in Bering Sea on their way to 
and from the Pribilof breeding grounds. In the interests of the 
company. United States statutes were enacted prohibiting any person 
from killing fur seals on the mainland, islands, or waters purchased 
in 1867; United States cutters seized Canadian vessels and their 
crews violating these laws; and a United States court at Sitka con¬ 
demned the vessels to be sold and sentenced their officers to fines 
and imprisonment. In its private and material origins; in the gov¬ 
ernmental efforts to encourage or protect the commercial interests 
of nationals; in the mixture of legal, moral, and economic argu¬ 
ments, force, and threats of force employed on both sides to make 
good their claims; and in the final compromise, the affair of the 
Bering seals is highly typical of a broad range of foreign-office busi¬ 
ness. It will therefore be worth while to follow the dispute through 
to arbitration and settlement. 

Seizures and condemnations were repeated at intervals from 
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1886 to 1890. In the latter year Great Britain, having found legal 
argument and diplomatic negotiation vain, warned the American 
Government that any further attempts at seizure would be opposed 
by force. This intervention gave a turn to the discussions which 
resulted in the treaty of February 29, 1892. The treaty arranged 
for an elaborate tribunal to deal with all the issues in dispute. By a 
wise provision, followed later in the North Atlantic Fisheries arbi¬ 
tration, the tribunal was assigned a function over and above de¬ 
fining the legal rights of the parties. This was to propose regula¬ 
tions which, with the least possible prejudice to the legitimate 
interests involved, would preserve the seals from extermination. 

The five questions submitted for decision and the tribunal’s 
answers to them are set down here seriatim: 

1. “What exclusive jurisdiction in the sea now known as the Bering’s 
Sea, and what exclusive rights in the seal fisheries therein, did Russia 
assert and exercise prior and up to the time of the cession of Alaska to 
the United States?” 

ANSWER (one American member of the Tribunal, Senator Morgan, 
dissenting): “By the Ukase of 1821 Russia claimed jurisdiction in the 
sea now known as the Bering’s Sea to the extent of 100 Italian miles 
from the coasts and islands belonging to her, but in the course of the 
negotiations whicli led to the conclusion of the treaties of 1824 with the 
United States and of 1825 with Great Britain, Russia admitted tliat 
her jurisdiction in the said sea should be restricted to the reach of cannon 
shot from shore, and it appears that from that time up to the time of the 
cession of Alaska to the United States Russia never asserted in fact or 
exercised any exclusive jurisdiction in Bering’s Sea or any exclusive rights 
in the seal fisheries therein beyond the ordinary limit of territorial 
waters.” 

2. “How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain?” 

ANSWER (Senator Morgan dissenting): “Great Britain did not recog¬ 
nize or concede any claim, upon the part of Russia, to exclusive juris¬ 
diction as to the seal fisheries in Bering Sea, outside of ordinary ter¬ 
ritorial waters.” 

3. “(/?) Was the body of water now known as the Bering’s Sea in¬ 
cluded in the phrase Pacific Ocean^ as used in the Treaty of 1825 
tween Great Britain and Russia; and (A) what rights, if any, in the 
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Bering’s Sea were held and exclusively exercised by Russia after said 
treaty? ” 

ANSWER {b) (Senator Morgan dissenting): . . no exclusive rights 

of jurisdiction in Bering Sea and no exclusive rights as to the seal fish¬ 
eries therein were held or exercised by Russia outside of ordinary ter¬ 
ritorial waters after the Treaty of 1825.” 

4. “Did not all the rights of Russia as to jurisdiction and as to the 
seal fisheries in Bering’s Sea east of the water boundary'^ in the Treaty 
between the United States and Russia of the 30th March, 1867, pass 
unimpaired to the United States under that Treaty?” 

answer: “All the rights of Russia as to jurisdiction and as to the 
seal fisheries in Bering Sea, east of the water boundary, in the Treaty 
between the United States and Russia of the 30th March, 1867, did 
pass unimpaired to the United States under the said Treaty.” 

5. “Has the United States any right, and if so, what right of pro¬ 
tection or property in the fur-seals frequenting the islands of the United 
States in Bering Sea when such seals are found outside the ordinary three- 
mile limit?” 

ANSWER (Senator Morgan and Mr. Justice Harlan, the other Ameri¬ 
can member, dissenting): “The United States has not any right of pro¬ 
tection or property in the fur-seals frequenting the islands of the United 
States in Bering Sea, when such seals are found outside the ordinary 
three-mile limit.” 

All the controversial legal questions raised by this dispute 
were thus decided against the United States, which had been 
asserting rights of dominion in a vast area of sea and in a breed 
of migratory animals frequenting the area. It is worthy of remark 
that one of the American arbiters, Mr. Justice Harlan, concurred 
in all these rejections of his country’s arguments save the last. 
Though he admitted that the United States had acquired from 
Russia no exclusive jurisdiction in Bering Sea beyond the marginal 
belt and no exclusive dominion in the seal herds, he held, like his 
colleague, Senator Morgan, that the tribunal ought to recognize 
that since the cession the United States had acquired ownership 
in the herds breeding on the Pribilof Islands and was entitled to 
protect them in the open waters of the sea.“ If he could have 
carried this point, his concurrence in the majority opinion upon 
all the other questions would have had no material importance. 
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Senator Morgan had, with one exception, voted against all 
the answers. The exception had regard to the transfer of such rights 
as Russia possessed to the United States by virtue of the purchase- 
treaty of 1867, a point on which all the arbitrators agreed. The 
Senator’s dissents were supported by a strong argument in which 
he urged the tribunal to acknowledge the operation of acquisitive 
prescription in international law and to find that Russia had 
fulfilled the conditions of this mode of acquisition. The tribunal, 
however, found it unnecessary to pass upon the general question 
of prescription, because all but Senator Morgan were convinced 
that both assertion of exclusive sovereignty by one State and 
acquiescence on the part of the other States concerned were lacking 
in this particular case. 

These legal questions having been answered, the compensation 
due for the seizure of Canadian vessels and detention of their 
crews remained to be settled. Three years of negotiation inter¬ 
vened before a commission of two judges, one American and one 
Canadian, was set up to deal with this aspect of the case. In Decem¬ 
ber, 1897, ^hey awarded the sum of $473,151.26. The proceedings 
in the main arbitration had begun on February 23, 1893. The first 
seizures of Canadian ships had taken place in 1886. Such periods 
are far from abnormal in international arbitration. 

Following instructions in the treaty which established it, the 
arbitral tribunal had drawn up, over the dissent of both American 
arbitrators and of the one Canadian, a series of restrictions cal¬ 
culated to check the extermination of the seal herds. These were 
put into efFect by British and American statutes of 1894. However, 
they were inadequate for their purpose, and the United States 
began to urge the complete prohibition of sealing at sea (^‘pelagic 
sealing”) in the North Pacific. It was not until 19ii that 
Canadian opposition was overcome. A treaty was then concluded, 
only to be superseded in the same year by a broader agreement 
between Great Britain,^® the United States, Japan, and Russia. 
The efFect of this was to limit sealing in Pacific waters north of the 
thirtieth parallel to the three countries last named, which possessed 
islands in the area. Canada was thus excluded and, by way of 
compensation, was awarded a percentage of the annual American, 
Russian, and Japanese catch/^ 
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I have recounted the affair of the fur seals in some detail 
because it affords practical illustration at once of the importance 
and of the limited efficacy of legal ideas in the settlement of inter¬ 
national disputes. In this case, very clearly, the application of 
existing “law” provided no basis for putting an end to conflict 
over the fur seals. Great Britain and Canada derived some satis¬ 
faction from an arbitral award which tore away the shreds of 
legal justification from the claim of the United States to a far- 
reaching maritime jurisdiction and from the methods employed 
by that country in implementing its interest in the sealing industry. 
Canadians were in some degree mollified by the subsequent award 
of damages. But the United States had a legitimate interest, and 
events proceeded to show that its fears of destruction for the 
industry were well grounded. The definition of the existing law 
would have done nothing to placate either the American Govern¬ 
ment or the American citizens participating directly or indirectly 
in the seal catch. Even the new arrangement based upon the 
tribunal’s recommendations was insufficient. In the long run, it 
was not the application of law, but the patient working out of a 
political arrangement, which peacefully disposed of a protracted 
and thorny conflict of material interests. 

When we dealt with the hotly contested difference between 
legal and non-Jcgal, or justiciable and non-justiciable, or legal and 
political disputes, we found at least one justification for a dis¬ 
tinction.^® A dispute may arise out of a real uncertainty as to 
facts, or as to the rights of the parties, or the rule which may be 
invoked to determine them. This would not, I think, be an inac¬ 
curate description of the Palmas Island case.^® A judgment in 
legal terms may then end the dispute. On the other hand, many 
international conflicts are occasioned by claims in which plaintiff 
or defendant, or both, may be resolved, if the existing “law” is 
not propitious, either to ignore the “law” or to seek an arrange¬ 
ment that, as between the parties, will set aside or qualify its rules. 
Where this is so, a political arrangement, whether brought about 
by preponderant power or by amicable compromise, is likely to be 
the form of settlement. In any event, a court will not be able to 
dispose of the matter unless it be explicitly constituted a negotiating 
body as well. 
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Administrative Control on the High Sea 

Without asserting a general sovereignty in the waters affected, 
States now claim the right to exercise control for specified purposes 
such as sanitary regulation or customs enforcement in parts of the 
sea not within three miles of shore or constituting territorial bays. 

Thus, after abandoning, at the opening of the nineteenth century, 
the last formal vestiges of dominion in the “English Sea,” Great 
Britain continued to enforce customs laws for a normal distance of 
twelve miles from shore and, under some conditions, for three 
hundred miles.^^ In the long series of “Hovering Acts,” distances 
and conditions varied to meet new smuggling methods. The Act 
of 1876, most of which is still in force, drops the old provisions 
for enforcement as far as three hundred miles to sea, but retains 
jurisdiction within twelve miles.^® 

From 1799 on, the United States has made twelve miles the 
regular customs enforcement zone.^*^ But in the Anti-Smuggling 
Act of 1935 the President was authorized to declare a customs en¬ 
forcement area around vessels found to be hovering for smug¬ 
gling purposes at any point within fifty miles of “customs waters,” 
that is to say up to a total distance of sixty-two miles from the 
coast.*^ The draftsmen of this Act relied heavily on the precedents 
provided in the British “Hovering Acts” prior to 1876. In addi¬ 
tion to the wide-ranging- authority granted to the President, the 
Act also (Section 205) declared subject to seizure and forfeiture 
“any vessel from a foreign port or place” whose master “allows 
any merchandise (including sea stores), the importation of which 
into the United States is prohibited, or which consists of any 
spirits, wines or other alcoholic liquors, to be unladen ... at any 
place upon the high sea adjacent to the customs waters of the 
United States,” with a view to its being smuggled or knowing 
that it may be smuggled into the United States. 

It was under the section last mentioned that the Norwegian 
steamship “Reidun” was libeled in New York in 1936 for trans¬ 
shipping liquor (some of which was subsequently brought into 
Charleston) at a point more than five hundred miles distant from 
United States territory. The New York Eastern District Court 
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held that so remote a point was not “adjacent to customs waters 
of the United States.” The limitation upon the President’s power 
to declare customs enforcement areas indicated, in the opinion of 
the Court, that Congress intended the term “adjacent” to mean 
not more than fifty miles. True, the vessel was condemned, after 
an amendment to the libel, under Section 3 of the Act, on the 
ground that, having fitted out at Antwerp “in part for the purpose 
of being employed to defraud the revenue of the United States,” 
it did in fact cause merchandise to be smuggled in. But, though 
the acts charged took place outside the territory of the United 
States, enforcement action only began in the Port of New York.*’ 
It is also true that fifty miles is a liberal interpretation of ^^adja- 
cent.” But the Court at least showed some reluctance to recognize 
an unlimited extension of national jurisdiction upon the high sea 
even for a narrowly defined purpose. 

There have been some clearer manifestations of such becoming 
modesty on the part of both British and American authorities. 
Thus, in 1850, the Queen’s Advocate General submitted to the 
British Secretary of State for Foreign Affairs his opinion that “the 
seizure of the French vessel the T^etit Jules’ upon the High 
Seas at a distance of not less than twenty-three miles from the 
English coast, was not warranted by the Law of Nations and con¬ 
sequently that Her Majesty’s Government has no right to insist 
that the French seamen who resisted the capture and afterwards 
effected the recapture of their vessel, should be given up for the 
purpose of being tried by a municipal court of this Country.” 
Lord Palmerston sent a copy of this advice to the Treasury with 
the suggestion that “very embarrassing international questions 
may arise if the Revenue Cruizers of this Country continue to 
capture beyond the limit of British Territorial Jurisdiction vessels 
belonging to subjects and citizens of other states5 and it would be 
no good answer to a complaint made against such a proceeding to 
say that it is authorized by one of our laws.” As a result of this 
interdepartmental exchange, instructions were given for the release 
of a French sailor belonging to the crew of the “Petit Jules” j but 
Lord Palmerston did not succeed in preventing seizures beyond 
the three-mile limit. The difficulty was that several countries, 
France included, were administering laws similar to the British 
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“Hovering Acts.” The customs division could therefore make 
out a strong case for an exception to the three-mile limit—an ex¬ 
ception established by general consent and permitting this extension 
of jurisdiction. Similar cases frequently presented themselves in 
American courts or formed the subject of diplomatic exchange; and 
marked reluctance was shown to condone seizures of vessels beyond 
the three-mile limit. Where, however, vessels were standing off out¬ 
side and transshipping goods for carriage into the United States in 
violation of its revenue laws, seizure up to twelve miles was ordered 
and approved under the Revenue Acts.^® 

Such seizures became particularly frequent in 1922, when the 
United States launched a serious attempt to break up “rum row.” 
This was the concentration of shipping outside United States territo¬ 
rial waters, engaged in supplying spirits in violation of the prohibition 
laws. Strangely enough, Great Britain, whose “Hovering Laws” had 
furnished precedents for the American legislation, was most urgent 
in her protest against this encroachment on the freedom of the 
seas. In one note, the British Secretary of State for Foreign Affairs 
declared that “the ancient British Hovering Acts were modified in 
1876 to bring them into harmony with the principles of international 
law.” This was misleading, since the statute of 1876 clearly per¬ 
mitted seizure of foreign vessels in certain circumstances up to twelve 
miles seaward. 

The history of this extension of national jurisdiction in the nine¬ 
teenth and twentieth centuries is highly instructive in regard to the 
role of legal ideas in the relations of States. Governments protesting 
the seizure of ships flying their flag have asserted and reasserted 
a rule of general international practice limiting territorial waters to 
three miles, or cannon-shot, from shore. In reply, it has been con¬ 
sistently argued that, without permitting any extension of territorial 
waters beyond three miles, international custom allowed States to take 
necessary and reasonable action beyond this point to secure com¬ 
pliance with their tariff and sanitary laws. The disputes have followed 
a legalistic pattern, and both the correspondence and subsequent 
events show a considerable deference to more or less established 
canons of State conduct. But they also show instability in the adher¬ 
ence of States to norms they themselves have asserted. We have 
already seen how both Great Britain and the United States have 
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shifted from one position to another in the matter of prescription.*® 
In the matter of preventing liquor-smuggling, we find Great Britain, 
without repealing her own inconsistent legislation, denying a right 
to other States that she had long and energetically arrogated in the 
waters surrounding the British Isles. Again the difficulty of applying 
a criterion of consent as the test of international rules become mani¬ 
fest. 

In the premises, the United States did not press the historical 
weakness of Britain's position. Instead, the American Government 
proposed a treaty in which British vessels, in return for their exposure 
to arrest within twelve miles of shore, would be allowed to carry 
their supplies of alcoholic liquors in and out of United States ports 
under seal. 

Great Britain objected to any fixed distance which might tend to 
replace the three-mile limit. In the end it was agreed that British 
vessels might be policed within one hour^s steaming distance from 
shore, the relevant speed being that of the suspected craft. This was 
in 1924. By 1930, similar treaties had been entered into with fifteen 
other countries, including such important maritime States as France, 
Japan, Germany, Italy, The Netherlands, Norway, and Sweden.*® 

In 1925, the Baltic States, including the Soviet Union, concluded 
the Treaty of Helsingfors. In this, a fixed zone of twelve miles was 
agreed upon for law enforcement against foreign ships ‘‘obviously 
engaged in contraband traffic.” One point not mentioned in the 
American treaties was specifically provided for at Helsingfors. This 
was the right of hot pursuit and seizure, without stated limit, of 
vessels escaping from the twelve-mile zone after detection there. 

Given the history of national legislation and the present type of 
treaty arrangements upon this matter, an international tribunal 
would be unlikely to condemn a State for reasonable measures of 
law enforcement within twelve miles of shore. Some idea of what 
would not be regarded as reasonable may be gleaned from the de¬ 
cision in the “Fm Alone” case between Canada and the United States. 
There a Canadian schooner, admittedly engaged in rum-running, 
had been sunk by gunfire in a rough sea, and one member of the 
crew drowned. The distance from land was more than two hundred 
miles. The Commission of one Canadian and one American judge, 
to which the resulting Canadian claims were referred, was able to 
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avoid the knotty question whether hot pursuit from treaty waters 
was lawful by implication j for it decided that, even assuming this 
right, the sinking of the vessel could not be justified. This was 
held to be an improper exercise of the right of search and seizure 
established by the treaty.** 

It may, then, be regarded as established practice that States 
may push their law enforcement activity out at least twelve miles 
seaward. But whether the exercise of the broader power conferred 
on the President of the United States by the Anti-Smuggling Act of 
1935 would be tolerated by other governments or upheld by inter¬ 
national tribunals, remains to be seen. The “Reidun” did not 
squarely pose the issue, since what was involved there was the prose¬ 
cution of a vessel, apprehended mithin the territory, for acts com¬ 
mitted outside the territory but defined as an offense by an American 
statute. As we shall see,*" States are permitted great latitude in the 
punishment within their territory of acts injurious to their interests 
committed by aliens outside. The real test can only be expected if 
and when the President proceeds to proclaim a customs enforcement 
area far to sea, and United States vessels seize foreign shipping 
therein.*® 


Fisheries 

It has long been conceded that States may regulate, and may 
reserve for their own nationals, fisheries within their territorial 
waters.®* With the exception of the alien’s right of innocent pas¬ 
sage, territorial waters are as much under the sovereignty of the 
State as is terra firma. It seems clear that in this as in other respects 
“territorial” or “historic” bays are in the same category as the 
marginal belt.** 

But the limitation of national control or monopoly to territorial 
waters left the fishing interests in various States unsatisfied. In some 
small maritime countries a large part of the coastal population is 
dependent for a livelihood on fisheries exposed to destructive 
competition by large and energetic foreign enterprises; in other 
places, as on the Pacific coast of the United States and Canada, there 
has been heavy capital investment in an industry threatened with ex¬ 
tinction by the unregulated activities of alien fishermen. Both in 
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Europe and in America the pressure for extended control has grown 
to serious proportions. 

Some problems of depletion have been met by bilateral or multi¬ 
lateral conventions. The treaty prohibiting pelagic sealing in the 
North Pacific has already been mentioned.®” Treaties between the 
United States and Canada protecting the Pacific halibut and sock-eye 
salmon fisheries have produced valuable results. The weakness of 
arrangements binding only those States with the greatest immediate 
interest is, however, well illustrated by Canadian-American ex¬ 
perience. Both the United States and Canada have found it ex¬ 
pedient, in the effort to prevent the fishermen of other countries 
from operating in disregard of the Halibut Treaty, to place re¬ 
strictions on the use of their ports by vessels so engaged.®^ The 
riparian countries may be able to reach effective agreements and 
enforce them upon their own nationals; but they are reduced to in¬ 
direct sanctions, which are only partially effective at best, against 
the nationals of non-treaty States. 

The problem of regulating fisheries and other marine resources 
outside national waters has inevitably suggested international or¬ 
ganization, An outline of organization and functions for an In¬ 
ternational Fisheries Office was worked out by Dr. L. Larry Leon¬ 
ard at the end of his Carnegie monograph on the ‘international 
Regulation of Fisheries.” This plan recognizes the immense 
diversity of subject-matter and conditions, with which such an office 
would have to deal, by recommending, in addition to central organs, 
regional fishery and scientific boards. A modest start in the direction 
of organized co-operation has been made by the Fisheries Division 
of the Food and Agriculture Organization. A statistical service has 
been established, studies in the standardization and marketing of 
fisheries products are being promoted, and regional councils are 
being created. The functions of the Food and Agriculture Organi¬ 
zation in this field as elsewhere are scientific and advisory; it has 
no power of control.”® 

On the other hand, a drive to project national control beyond 
present territorial waters was well under way, before the outbreak 
of the second world war, in the countries and areas most interested 
in coastal fisheries. On the Pacific coast of the United States, a stimu¬ 
lating factor was popular indignation over the “intrusion” of Jap- 
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anese fishermen in the Bristol Bay salmon fisheries off the Alaskan 
littoral. Champions of the local interest, seizing upon an idea al¬ 
ready mooted in Europe, urged Congress to assume, if not full 
sovereignty, at least control of fisheries, over the entire “continental 
shelf.” This is the shelving fringe of the continental land-masses 
out to a depth (by one frequently suggested criterion) of one 
hundred fathoms.‘^^ It is on this fringe that the principal food 
species of fish find their feeding grounds. 

No conclusive action had been taken in the United States upon 
this matter up to the end of 1941, when war forced it into the 
background. But on September 28, I945, President Truman pro¬ 
claimed the following policy of the United States of America with 
respect to coastal fisheries in certain areas of the high seas: 

In view of the pressing need for conservation and protection of fishery 
resources, the Government of the United States regards it as proper to 
establish conservation zones in those areas of the high seas contiguous 
to the coasts of the United States wherein fishing activities have been or 
in the future may be developed and maintained on a substantial scale. 
Where such activities have been or shall hereafter be legitimately de¬ 
veloped and maintained jointly by nationals of the United States and na¬ 
tionals of other States, explicitly bounded conservation zones may be 
established under agreements between the United States and such other 
States, and all fishing activities in such zones shall be subject to regula¬ 
tion and control as provided in such agreements. The right of any 
State to establish conservation zones off its sliores in accordance with 
the above principles is conceded, provided that corresponding recognition 
is given to any fishing interests of nationals of the United States which 
may exist in such areas. The character as high seas of the areas in which 
such conservation zones are established, and the right to their free and 
unimpeded navigation are in no way thus affected.'*** 

The resemblance of this declaration of policy to the Anti-Smug¬ 
gling Act of 1935 is unmistakable. It is, however, still less limited 
in scope than the Actj for, though areas affected are to be “con¬ 
tiguous to the coast of the United States,” no definition of contiguity 
is supplied. An executive order issued on the same day directed 
the Secretary of State and the Secretary of the Interior jointly to 
recommend the establishment, by executive order, of conservation 
zones. Here, as under the Anti-Smuggling Act, no such action has 
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yet been taken, and the reception reserved for this American initia¬ 
tive by other States therefore remains in doubt. On the other hand, 
steps have been taken leading to the joint control and regulation of 
fisheries in which the United States and certain other nations are 
concerned. Treaties for the establishment of joint commissions to in¬ 
vestigate the tuna fisheries were concluded with Mexico and with 
Costa Rica in 1949. The same year saw the elaboration of the much 
broader International Convention for the Northwest Atlantic Fish¬ 
eries, which provides for the scientific investigation and eventual 
regulation of the stocks of fish in an area of the highest importance 
to the world’s food supply.®® 

Several features in the declaration of policy deserve emphasis. 
In the first place, due consideration is to be given the claims of 
countries, other than the United States, whose nationals have par¬ 
ticipated in the establishment and maintenance of any given fishery. 
Where possible, joint schemes arc to be worked out in such cases. 
As we have seen, such schemes are already being elaborated. Sec¬ 
ondly, the right of other States to establish similar conservation 
zones off their own shores is conceded subject to like consideration 
of fishing interests of United States nationals. And, finally, no 
claim to general sovereignty is made. The United States will con¬ 
tinue to regard the areas in which conservation zones are established 
as high sea and to recognize the general right of unimpeded naviga¬ 
tion therein. 

These qualifications indicate that the Government of the United 
States will welcome general recognition of a right in all States so 
to extend their control of coastal fisheries. In view of the wide¬ 
spread dissatisfaction with the three-mile measure of general na¬ 
tional jurisdiction in marginal seas, and of the special objections 
that have been raised in the last thirty years to a three-mile re¬ 
striction on the national regulation of fisheries, a development in 
the direction desired by the United States seems probable. It will 
hardly be accomplished, however, without opposition on the part of 
those States whose own coastal fisheries are most inadequate to their 
needs, and whose fishermen, therefore, roam far afield in search of 
a paying catch. 
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Subsoil and Sea Bed of the Continental Shelf 

On the same September 28, 1945, President Truman issued an¬ 
other policy proclamation which has already had some repercus¬ 
sions abroad, and which may lead to a general clarification of the 
rights of States in the continental shelf. The operative part of this 
pronouncement runs as follows: 

Having concern for the urgency of conserving and prudently utilizing 
its natural resources, the Government of the United States regards the 
natural resources of the subsoil and sea bed of the continental shelf be¬ 
neath the high seas but contiguous to the coasts of the United States as 
appertaining to the United States, subject to its jurisdiction and control. 
In cases where the continental shelf extends to the shore of another State, 
or is shared with an adjacent State, the boundary shall be determined by 
the United States and the State concerned in accordance with equitable 
principles. The character as high seas of the waters above the continental 
shelf and the right to their free and unimpeded navigation are in no 
way affected.^® 

No specific limitation by distance from shore or depth of water 
is contained in the proclamation itself. However, the official press 
release oi the same date has this to say: ^^Generally, submerged 
land which is contiguous to the continent and which is covered by 
no more than 100 fathoms (600 feet) of water is considered as the 
continental shelf.” 

It is to be observed that the Government of the United States 
again refrains from declaring sovereignty, though portions of the 
sea bed beyond territorial waters have in modern times been not 
infrequently appropriated without serious challenge.'*" There can be 
little doubt that the words of the text “regards ... as appertain¬ 
ing to the United States, subject to its jurisdiction and control” 
are equivalent for all practical purposes to an assertion of owner¬ 
ships but, even so, it is the ownership of the resources and not of 
the shelf itself that is asserted. What the material difference may be 
is not clear, and, as we shall see, this delicate distinction has not 
been made by all the States who have followed the example set at 
Washington. 

Boundaries are to be worked out by agreement with any other 
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States immediately concerned. All claim to the waters over the 
shelf beyond already accepted limits is again repudiated. The gen¬ 
eral right of unimpeded navigation is declared not to be affected. 
Installations necessary for the extraction of oil, for example, may 
cause some inconvenience to the movement of shipping, but will 
hardly rank as violations of this right. Finally, looking back to 
the preamble, we find the statement that “the exercise of jurisdic¬ 
tion over the natural resources of the subsoil and sea bed of the con¬ 
tinental shelf is reasonable and just,” which is tantamount to a 
recognition of a liberty in all States to take similar action. 

The reasons cited in the proclamation for the step being taken 
by the Government of the United States are highly persuasive. 
They could not be more clearly or more briefly stated than in the 
language of the official text: 

Whereas it is the view of the Government of the United States that 
the exercise of jurisdiction over the natural resources of the subsoil and 
sea bed of the continental shelf by the contiguous nation is reasonable 
and just, since the effectiveness of measures to utilize or conserve these 
resources would be contingent upon cooperation and protection from 
the shore, since the continental shelf may be regarded as an extension of 
the land-mass of the coastal nation and thus naturally appurtenant to it, 
since these resources frequently form a seaward extension of a pool or 
deposit lying within the territory and since self-protection compels the 
coastal nation to keep close watch over activities off its shores which are 
of the nature necessary for utilization of these resources; . . . 

Given the depletion of existing oil and metal reserves and the 
intense search for new minerals as well as for new sources of supply 
of old ones, it was only to be expected that many States would take 
such a cue with alacrity. By 1949, the example of the United 
States had been followed by Mexico, Argentina, Nicaragua, Chile, 
Peru, Costa Rica, Saudi Arabia, and by Great Britain in respect 
of the Bahamas and Jamaica. But most of the pupils had bettered 
their instruction, asserting not merely ownership of the natural 
resources, but sovereignty in the continental shelf and in the sea 
above it.^^ The initiative taken in Washington, in 1945, has stimu¬ 
lated claims which threaten to embarrass the United States.^* Cer¬ 
tainly the three-mile doctrine has been weakened, and worse con¬ 
fusion than before introduced into the age-old issue of the freedom 
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of the sea. If the tendencies apparent in contemporary American 
legislation continue, the limitation of general jurisdiction to a nar¬ 
row margin of sea will be reduced to a shadow by specific excep¬ 
tions. The result will be that, short of international regulation on a 
world-wide plane, we shall return to something very like the posi¬ 
tion in the Middle Ages, when various States claimed large areas 
of sea and supported their claims with more or less effective con¬ 
trol. 

The Declaration of Panama^ i939 

A new kind of attempt to secure a measure of control in a wide 
area of ocean was made jointly by the American Republics early in 
the second world war. This took the initial form of the “Declara¬ 
tion of Panama,” which is part of the Final Act of the Meeting of 
the Foreign Ministers of the American Republics held at Panama 
from September 23 to October 3, 1939. This document defined a 
maritime strip, exceeding three hundred miles in breadth at some 
points and extending from the Atlantic boundary of the United 
States and Canada in Passamaquoddy Bay, around the Western 
Hemisphere, to the Pacific boundary of the same in the Strait of 
Juan de Fuca. Within this wide strip, which is described as “a 
zone of security including all the normal maritime routes of com¬ 
munication and trade between the countries of America,” the dec¬ 
laration asserted an “inherent right” of the American Republics, 
so long as they were neutral, to abstention on the part of “any non- 
American belligerent nation” from “any hostile act.”^° 

This ambitious pronouncement was followed up on December 23, 
1939, by protests by the President of Panama, acting for all the 
American Republics, addressed to Great Britain, Germany, and 
France against the action off Montevideo which resulted in the 
scuttling of the German battleship, “Graf Spee,” on December 17, 
1939.** As, however, there was no serious determination to enforce 
the principle laid down in the declaration, it could hardly be ex¬ 
pected that such a rebuke would weigh very heavily with govern¬ 
ments engaged in a war. Threats of consultation upon vague meas¬ 
ures to secure observance, and the furtive suggestion of individtial 
or collective patrols,^’ were not likely to alter the normal course 
of naval operations. Each of the three belligerents made polite 
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reply. Each clearly expressed the opinion that the establishment of 
the principle formulated at Panama would involve an important 
change in accepted practice, and that such a change could only be 
made with the consent of the States affected. Each declared itself 
ready to participate in such an agreement provided adequate guar¬ 
antees against abuse by the enemy were forthcoming. The British 
Government was especially firm in its reservation of “full belligerent 
rights” until it should be satisfied that “the scheme will operate 
satisfactorily.” It also insisted that “the acceptance of the zone 
proposals would have to be on the basis that it should not constitute 
a precedent for a far-reaching alteration in the existing laws of mari¬ 
time neutrality.” 

The tone of these replies made it clear that none of the belliger¬ 
ents thought an arrangement implementing the Declaration of 
Panama likely or even possible. In fact no progress in that direc¬ 
tion was made. Belligerent action continued to occur from time to 
time in the so-called “security zone,” but in 1940 the neutrality 
upon which the declaration was conditioned became so diluted in 
favor of the British belligerents that no further protests were made. 


Straits 

The right of innocent passage assumes high importance in con¬ 
nection with straits. A glance at the map shows what an obstacle to 
international trade would be created by the closure of the Straits 
of Messina between Sicily and the mainland of Italy, or of the 
Belts and Sound leading from the Kattegat to the Baltic, or, again, 
of the Dardanelles and Bosphorus between the Mediterranean and 
the Black Sea. All of these waters are at some points not more 
than three miles wide and so come well within the most conserva¬ 
tive limits of marginal sea. Any country holding the territory on 
both sides admittedly has sovereignty in straits not exceeding six 
miles in width j and although Denmark has now only the southern 
side of the Sound, she maintains that her sovereignty over it was 
reserved in the treaty of 1658 by which she ceded the province 
of Scandia to Sweden. 

Apart from the Dardanelles, which have always held a special 
position, straits such as these have long been open to the navigation 
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of all nations. Yet it was only in 1857 Denmark ceased levying 
Sound tolls. By the Treaty of Copenhagen, of that year, she relin¬ 
quished this practice in consideration of a lump sum paid to her in 
specified shares by the maritime States of Europe.** American ves¬ 
sels owe their exemption to a similar treaty with the United States 
signed at Washington on April ii, 1857.“® The tolls were transit 
duties of a type which was later generally eliminated in favor of 
free transit and communication.®* Denmark has not, however, sur¬ 
rendered her claim to bar these waterways to naval vessels in time 
of war. In the war of 1914 the Danish Government mined the 
passages, stopped warships, but conducted merchantmen through 
lanes kept clear for the purpose.®* 

The Dardanelles and Bosphorus have had a more complicated 
history. Until 1774, when Russia finally established herself on its 
coast, the Black Sea and its approaches were completely surrounded 
by Turkish territory. The entrance being well within the limits of 
territorial waters, the whole was therefore subject to Turkish sov¬ 
ereignty. As the straits did not connect portions of open sea, Tur¬ 
key could and did deny passage, except in so far as exceptions were 
made in bilateral treaties. The capitulations opened the Dardanelles, 
but not the Bosphorus, to their beneficiaries, and conferred no right 
of navigation in the Black Sea.®* 

The Treaty of Kutchuk-Kainardji, 1774, opened the Straits and 
the Black Sea to Russian merchantmen in time of peace. By 1806, 
similar privileges had been granted to Austria, England, France and 
Prussia.®* They were extended to merchant vessels of the United 
States in the Treaty of Commerce and Navigation of May 7, 1830.®® 
By Article XI of the Treaty of Paris, 1856, the waters and ports of 
the Black Sea were “thrown open to the Mercantile Marine of 
every Nation. . . ®* 

It will have been noted that in all of this there is no mention of 
warships. By what was known as “the ancient rule of the Ottoman 
Empire,” the Sultan was admitted to have the right and even, with 
some temporary exceptions, the duty to prohibit the ships of war 
of foreign powers from entering the Dardanelles and Bosphorus. 
This rule was acknowledged in the Treaty of London, July 15, 
1840 (Art. IV), the Convention of London of July 13, 184.1, the 
Treaty of Paris, 1856 (Art. 10), with its appended Convention on 
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the closure of the Straits, and the Treaty of London of March 13, 
1871 (Art. 2).®’ This last allowed a general exception under which 
friendly warships might pass the Straits in time of peace for the 
purpose of enforcing provisions of the Treaty of Paris, 1856. The 
United States was not a party to any of these treaties and, while 
admitting the existence of the usage known as “the ancient rule of 
the Ottoman Empire” and not disputing the propriety of its ob¬ 
servance, deemed “it important to avoid recognizing it as a right 
under the law of nations.”This American interest in the free 
navigation of such waters was more decisively expressed in relation 
to the Strait of Magellan. In 1879, the United States Government 
declared that it would oppose exclusive claim by any nation in a 
passage so important (before the construction of the Panama Canal) 
to communications between the Atlantic and Pacific coasts. By a 
treaty of 1881, Chile and Argentina proclaimed the Strait of 
Magellan permanently neutral and open to the shipping of all 
nations.®* 

Turkey continued to assert her right of excluding warships from 
the channel between the Mediterranean and Black Sea. Passage 
through the Dardanelles was refused to Admiral Selfridge on the 
U.S.S. “Marblehead” in November, 1895, on the ground that per¬ 
mission would probably mean similar requests from other States 
and the breakdown of the “rule.” ®® 

The Straits Convention, concluded at Lausanne in 1923, pro¬ 
claimed freedom of transit by water and air in the Dardanelles, 
Marmora, and Bosphorus. Subject to restrictions on the number 
and tonnage of vessels belonging to any one power which might 
pass through into the Black Sea, this freedom extended to warships. 
The “ancient rule of the Ottoman Empire” was thus abrogated. 
In time of war, Turkey, if a belligerent, was left free to take such 
measures as the laws of war permit to prevent navigation of the 
Straits by her enemies, and to visit and search neutrals for contra¬ 
band and unneutral service. The zone of the Straits was demilitar¬ 
ized, no fortifications or forces other than police being allowed. 
To supervise the execution of these arrangements, an International 
Straits Commission was established with responsibility to the League 
of Nations.*® 

In 1936, this regime was radically altered by the Montreux 
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Straits Convention. The changes reflected the weakening of the 
League, the gathering threat of war, and the increased strength and 
improved bargaining position of Turkey. The commission was 
abolished, its functions being transferred to the Turkish Govern¬ 
ment, and an additional protocol gave Turkey immediate permis¬ 
sion to remilitarize the zone of the Straits. Subject to strict neutral¬ 
ity when Turkey is at war, merchant vessels retain their liberty of 
navigation. Foreign naval forces other than those of Black Sea 
powers shall not exceed 15,000 tons in transit through the Straits. 
When Turkey is at war, the convention leaves the passage of war¬ 
ships to the discretion of the Turkish Government."’' 

Command of the Straits is a long-nurtured and repeatedly 
thwarted ambition of Russian governments. At the present time, 
Turkey and the other signatories of the Montreux Convention are 
under intermittent diplomatic pressure from the Kremlin to recog¬ 
nize the special interests of the U.S.S.R. in this strategically im¬ 
portant waterway, by allowing it to establish a base in the zone. In 
modern history, the regime of the Straits has varied with the bal¬ 
ance of forces focused there. A strong power established in the area 
could command navigation and trade in the Levant and eastern 
Mediterranean together with the line of supply and communication 
through the Suez Canal to the Middle and Far East. This is one 
reason why the Concert of Europe resisted Russian attempts to ob¬ 
tain control and maintained Turkey in its European position. 

Success in such a plan of international control as that administered 
under the League of Nations from 1923 to 1936 would keep the 
Straits permanently free for world commerce, end the threat of 
great-power dominance, and remove a constant temptation to Rus¬ 
sian expansionism. A world organization which had the U.S.S.R. as 
a co-operative member would be bound to repeat the League’s ef¬ 
fort. Failing that, the area is likely to remain a bone of contention 
between the two power-groupings which now divide the world. 

At the Potsdam Conference in 1945, the United States, Great 
Britain, and the U.S.S.R. agreed that the Montreux Convention 
needed revision, and that direct conversations should proceed be¬ 
tween each of them and the Turkish Government to that end. The 
United States had proposed at the conference that navigation in 
the Straits should be regulated by “international authorities,” and 
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in the exchange of notes that followed it maintained this position, 
specifying the United Nations as the appropriate authority. The 
Soviet Union on the other hand insisted that the regime of the 
Straits should be settled by Turkey and the other Black Sea powers, 
with Turkey and the U.S.S.R. organizing “joint means of defense 
of the Straits.” There the matter stands.®* 

Canals 

SUEZ. Highly important for world commerce also are the two 
great inter-oceanic canals, Suez and Panama. These man-made chan¬ 
nels, shortening by thousands of miles some of the most frequented 
trade routes, have been thrown open by treaty to the ships of com¬ 
merce and war of all nations. Such generosity on the part of the 
States that control or protect them may be explained by the desire 
for the largest possible volume of tolls. Whatever the motive, how¬ 
ever, both canals have been operated on the whole as if they were 
public utilities of a world-society. 

The Suez Canal owes its construction to the initiative and energy 
of a Frenchman, Ferdinand de Lesseps. It was opened in 1869, 
and is owned and operated by a private company organized in 
Paris and Alexandria. Of the present thirty-two directors, one is 
American, one Dutch, seven are Egyptians, the remainder French 
and British.®^ Great Britain holds seven-sixteenths of the shares 
through purchase from the Khedive in 1875. The canal runs 
through the territory of Egypt which, until Great Britain declared 
its protectorate in 1914, was under Turkish suzerainty. The special 
position of Great Britain in Egypt, and the growing importance of 
the canal in the communications of the British Empire, induced 
London at an early date to assume chief de jacto responsibility for 
defense of the area and enforcement of the international arrange¬ 
ments governing navigation.** Formal recognition of this respon¬ 
sibility was incorporated in the treaties of peace following the first 
world war, under which the powers of Turkey in relation to the 
canal were transferred to His Britannic Majesty.®* 

When, on February 28, 1922, His Majesty’s Government 
brought its protectorate to a formal end, and declared Egypt an 
independent sovereign State, it reserved to its discretion “the secur- 
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ity of the communications of the British Empire in Egypt.” The 
Anglo-Egyptian Treaty of Alliance of August 26, 1936, while ter¬ 
minating the general military occupation of the country, permits 
Britain to keep troops in the canal area “until such time as the 
High Contracting Parties agree that the Egyptian Army is in a 
position to ensure by its own resources the liberty and entire secur¬ 
ity of navigation of the Canal.” But, though the British Govern¬ 
ment has hitherto retained its position of ultimate guardian of its 
own and the general international interest in this waterway, Egypt 
has shown increasing independence, matching its gradual liberation 
from British ovcrlordship, in the routine control of traffic. 

PANAMA. Compared with the conflict of sovereignties and the mix¬ 
ture of private administration and public control that have com¬ 
plicated the Suez regime, the position of the Panama Canal is sim¬ 
plicity itself. The Hay-Bunau Varilla Treaty of 1903, between the 
United States and Panama, grants to the United States the per¬ 
petual use and control of a ten-mile strip of territory through which 
the canal runs.®" The construction was carried out by the United 
States Corps of Engineers, and the waterway and zone are ad¬ 
ministered by a governor appointed by the President, with the Sen¬ 
ate’s approval. 

Yet the principles of administration most interesting from the 
international point of view are identical. The model was established 
by the Convention of Constantinople of October 29, 1888. This 
is the treaty in which Great Britain, France, Germany, Italy, Rus¬ 
sia, Spain, Turkey, Austria-Hungary, and The Netherlands agreed 
upon the Suez regime. The canal is to be open to all ships of com¬ 
merce and war, in wartime as well as in peace. It is not to be 
blockaded. No right of war is to be exercised nor any hostile act 
committed in the canal itself, in the ports of access, or within 3 sea 
miles from these ports. Belligerent warships are not to station 
or provision in the canal beyond what is strictly necessary, nor may 
they stay more than twenty-four hours at Port Said or Suez, save in 
application of the rule that an interval of twenty-four hours must 
separate the departure of ships of war belonging to different bel¬ 
ligerents. No troops or munitions are to be loaded or unloaded in 
the canal or ports of access in wartime.’® 
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The Government of Egypt, or, if it lacked the power, its suzerain 
the Government of Turkey, was to take the measures necessary to 
secure respect of these provisions. As we have seen, this task, in its 
broader aspects, was soon taken over by Great Britain. 

The Panama Canal was not completed and opened until 1914. 
For many years a passage from Atlantic to Pacific across the narrow 
isthmus had been the subject of competing plans and negotiations. 
As early as 1850, the United States and Great Britain had con¬ 
cluded the Clayton-Bulwer Treaty, which prohibited either coun¬ 
try from assuming exclusive control of any such canal and guar¬ 
anteed its neutralization. This was superseded in 1901 by the Hay- 
Pauncefote Treaty. There it was agreed that the canal might be 
constructed “under the auspices of the Government of the United 
States,” and that that Government should have “the exclusive 
right of providing for” its regulation and management. In Article 
III the United States “adopts, as the basis of the neutralization of 
such ship canal, the following Rules, substantially as embodied in 
the Convention of Constantinople . . .” Then come provisions 
which are in almost all respects identical with those set down above 
for Suez.^^ One significant difference is that the liberty of naviga¬ 
tion is not explicitly extended, as it is in the Convention of Con¬ 
stantinople, to ships of all nations in time of war. Accordingly, the 
United States felt free, after entering the war against Germany, 
to include in a proclamation of May 23, 1917, a rule to the effect 
that: 

In the interest of the protection of the Canal while the United States 
is a belligerent no vessel of war, auxiliary vessel, or private vessel of an 
enemy of the United States or an ally of such enemy, shall be allowed 
to use the Panama Canal nor the territorial waters of the Canal Zone 
for any purpose, save with the consent of the Canal Authorities and 
subject to such rules and regulations as they may prescribe.^* 

It can hardly be argued that the United States was bound, under 
the general language of the Hay-Pauncefote Treaty, to accept all 
the risks to this vitally important waterway which would have 
been involved in the free passage of German vessels. But the 
action taken in this case may well be cited as a precedent for Egypt’s 
exclusion of Israeli ships, goods, and passengers from the Suez 



WATERS 


H 7 

Canal while she was at war with Israel/® For, though there is an 
explicit freedom of use, even in wartime, laid down in the Conven¬ 
tion of Constantinople, there is also a provision in Article lO that 
neither that liberty nor the other stipulations of the agreement 
shall hinder measures necessary for the defense of Egypt and the 
maintenance of public order. In any event, it would be less than 
realistic to expect a State at war to allow free passage through any 
portion of its territory to the ships, supplies, or nationals of an 
enemy. 

It will be observed that the Hay-Pauncefote Treaty explicitly 
prohibits discrimination, against any nation ^^observing these Rules,” 
in respect of tolls or conditions of traffic. When, therefore, the 
United States enacted a law in 1912 exempting American coastal 
vessels from tolls in the Panama Canal, Great Britain protested. 
It was argued in defense of the statute that the treaty meant equal¬ 
ity only for the ships of all other nations and did not exclude gratu¬ 
itous passage for those of the United States j but in 1914 the pro¬ 
tested act was repealed.^^ 

KIEL, The Kiel Canal, linking the North Sea and the Baltic, was 
constructed by Germany entirely through German territory and, up 
to the Treaty of Versailles, navigation in it was subject to the 
control and discretion of Germany. Actually it was kept open to 
foreign shipping. Articles 380-86 of the Treaty of Versailles declare 
it open on terms of perfect equality to the vessels of commerce and 
of war of all nations at peace with Germany, require Germany to 
maintain good conditions of navigation, limit charges to those re¬ 
quired to meet expenses for this purpose, and refer disputes as to 
the interpretation of these provisions to the Permanent Court of 
International Justice. 

In this case it was made quite clear—as it was not in the Con¬ 
vention of Constantinople or in the Hay-Pauncefote Treaty—that 
there was no obligation on Germany to admit enemy shipping. In 
1921, Germany tried to establish another liberty of closure. She 
refused access to the ^‘Wimbledon,” a British ship chartered by a 
French company and carrying munitions to the Polish naval base 
at Danzig, on the ground that her passage would be a violation of 
Germany’s neutrality in the war between Poland and Russia. The 
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British, French, Italian, and Japanese Governments joined in enter¬ 
ing suit against Germany before the Permanent Court. The Court 
decided, with three dissenting judges, that the canal had become, 
under the Treaty of Versailles, “an international waterway intended 
to provide . . . easier access to the Baltic for all the nations of the 
world.” Because of this internationalization, and on the analogy of 
the Suez and the Panama Canals, even “the passage of a belligerent 
man-of-war does not compromise the neutrality of the sovereign 
State under whose jurisdiction the waters in question lie.” 

The Kiel Canal was included among the waterways over which 
Germany resumed full control in the declaration of November 14, 
1936.’® This unilateral repudiation of Articles 380-86 of the Treaty 
of Versailles was followed on January 16, 1937, by a regulation 
of the German Naval Command requiring that foreign naval craft 
obtain permission before entering the canal.'^ 

Inland and Border Waters 

Rivers flowing entirely within the territory of one State are as 
completely subject to its sovereignty as is the dry land. Even when 
they are navigable from the sea, their use by foreign shipping may 
be prohibited. Characteristically, they are not included in the defi¬ 
nition of navigable waterways of international concern in the Bar¬ 
celona Statute of April 20, 1921. That instrument, which estab¬ 
lished for more than thirty countries (not including the United 
States or Canada) general principles for the administration of such 
waterways, limited the description “of international concern” to 
waterways naturally navigable from the sea “which separate or 
traverse different States” or which connect with the sea a naturally 
navigable waterway separating or traversing different States.^® 

Rivers which are entirely national may indeed be made subject 
to alien navigation by treaty or, perhaps, by immemorial usage. For 
example, a protocol was appended to the Barcelona Convention, 
whereby many of the parties to the convention contracted the addi¬ 
tional obligation to permit each other’s nationals to navigate even 
those waterways which were not defined as “of international con¬ 
cern.” But no such liberty exists under the general consensus. 

In the case of rivers which flow successively through the terri- 
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tones of two or more States, a question was bound to arise as to the 
right of a lower riparian to shut off access to the sea. Had a State 
complete sovereignty over that part of such a river which traversed 
its territory, or was there a “natural” right of passage vested in 
the upper riparians? 

Not unexpectedly, the “legal” views of the parties to such discus¬ 
sion have been determined by their position on the stream. Thus in 
the first half of the nineteenth century, the United States argued 
pertinaciously that its citizens had a “natural” right of navigation 
to the sea through that part of the St. Lawrence River which runs 
exclusively through Canadian territory. Great Britain, on the other 
hand, insisted that the State’s control of rivers passing through its 
territory is absolute, with no exception in favor of upstream ship¬ 
ping. In support, she was able to point to the fact that liberty of 
navigation had been established in European rivers only by means 
of treaties. 

The matter was settled temporarily in the British-American 
Reciprocity Treaty of 1854, and permanently in the Treaty of 
Washington, 1871. The latter agreement opens the St. Lawrence 
for all time to American citizens, subject to any local law not incon¬ 
sistent with the right of navigation. British subjects received, in 
return, the less substantial privilege of navigating the Stikine, Por¬ 
cupine, and Yukon.*® This quid fro quo was sufficient to mark the 
treaty as a grant of new rights, rather than a declaration of existing 
rights. 

The judgment rendered on September 10, 1929, by the Perma¬ 
nent Court of International Justice, on the extent of the jurisdic¬ 
tion vested in the International Commission of the Oder, contains 
a passage which may be interpreted as upholding a general right 
of riparian States, apart from treaty, to the use of international 
rivers throughout their whole course. The passage runs as follows: 

It may well be admitted, as the Polish Government contend, that the 
desire to provide the upstream States with the possibility of free access to 
the sea played a considerable part in the formation of the principle of 
freedom of navigation on so-called international rivers. 

But when consideration is given to the manner in which States have 
regarded the concrete situations arising out of the fact that a single water¬ 
way traverses or separates the territory of more than one State, and the 
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possibility of fulfilling the requirements of justice and the considerations 
of utility which this fact places in relief, it is at once seen that a solution 
of the problem has been sought not in the idea of a right of passage in 
favor of upstream States, but in that of a community of interest of riparian 
States. 7 'his community of interest in a navigable river becomes the basis 
of a common legal right, the essential features of which are the perfect 
equality of all riparian States in the use of the whole course of the river 
and the exclusion of any preferential privilege of any one riparian State 
in relation to the others. 

It is on this conception that international river law, as laid down by 
the Act of the Congress of Vienna of June q, 1815, and applied or de¬ 
veloped by subsequent conventions, is undoubtedly based. . . . 

If the common legal right is based on the existence of a navigable 
waterway separating or traversing several States, it is evident that this 
common right extends to the whole navigable course of the river and 
does not stop short at the last frontier; no instance of a treaty in which 
the upstream limit of internationalization of a river is determined by such 
frontier rather than by certain conditions of navigability has been brought 
to the attention of the Court. 

This is not, in my opinion, authority for any right independent 
of treaty/^ The Court was seeking, in the treaty-history of inter¬ 
national rivers, principles of interpretation to apply to the articles 
of the Treaty of Versailles that open the Oder to the ships of all 
nations and provide for a regulatory commission. The underlying 
conception in the treaties since the Congress of Vienna had indeed 
been that of a community of interest among the riparian peoples, 
but the common right of navigation had only been established by 
the act of that congress and by later agreements. The judgment 
speaks of “international river law, as laid down by the Act of the 
Congress of Vienna of June 9, 1815, and applied or developed by 
subsequent conventions.” The intention merely to interpret treaties, 
rather than to declare a rule of general law, is finally made clear 
in the summing up: 

From all that precedes, the conclusion may be drawn that the Treaty 
of Versailles adopts the same standpoint as the Act of Vienna and the 
treaty law which applied and developed the principles of that Act.®^ 

In an effort to qualify the right of sovereign control which lower 
riparian States clearly intended to maintain in principle, whatever 
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concessions they might make by agreement, an ‘^imperfect right” 
was invoked for the benefit of upstream peoples.®* This was appar¬ 
ently meant to give some legal flavor to the judgment that a State 
which obstinately refused to enter into a treaty permitting and regu¬ 
lating passage would be guilty of a breach of comity. Comity is the 
international etiquette or morality which is supposed to command 
reasonably social manners on the part of members of the ‘Society 
of States.” It belongs to an order of compulsion just below the al¬ 
ready mild pressure of international law. 

Fortunately, access to waterways of international concern did not 
have to depend either upon “natural law” or upon the hardly less 
vague and elastic norms of comity. The material and often mutual 
interests of peoples in the movement of trade have been the prime 
factor in the remarkable progress actually made in this field towards 
a social order for the world. In some cases, a want of mutuality has 
been compensated by the commanding position of victors in war. 

To one of the governments of revolutionary France belongs the 
honor of the first practical step in liberating the rivers of Europe 
from exclusive national control. A decree of the Conseil Executify 
dated November 16, 1792, declared navigation of the Scheldt and 
the Meuse open to all riparians. The next step was a Franco-Dutch 
treaty, in 1795, making similar provision for the Rhine. 

The movement was vigorously advanced by the Congress of 
Vienna. The broad lines of an international system were worked out 
there for the Rhine, the Neckar, the Main, the Moselle, the Meuse, 
and the Scheldt, to be filled in later by regulations drawn up by a 
permanent Central Commission and approved by the riparian gov¬ 
ernments. The congress not only adopted these special projects, but 
in its Final Act proclaimed the general principle of free navigation 
in rivers separating or traversing territories of the contracting 
powers, and called upon these powers to appoint commissioners 
within six months who would draft agreements settling all ques¬ 
tions touching such navigation.®* 

On a superficial reading, both the special provisions for the rivers 
named above and the general articles of the Final Act seem to 
create a right which is not limited to riparians but granted to the 
ships of all nations. The record of discussion, however, reveals some 
designed ambiguity on this point,®*^ while the regulations subse- 
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quentJy enacted to implement the congress plan contained rules 
regarding the transshipment of cargoes and the licensing of navi¬ 
gation which came near to creating a monopoly for riparian ship¬ 
ping.®® 

Neither the special provisions for the Rhine and its tributaries 
nor the general principles of the Final Act were immediately im¬ 
plemented. It was only in 1831 that the Convention of Mayence 
brought into operation the contemplated Rhine system; while the 
Danube had to wait until 1856 before it was opened to all flags 
under the administration of a riparian and a European commission.^' 
Both the Rhine and the Danube regimes were retouched at intervals, 
the most important revisions being, for the Rhine, the Convention 
of Mannheim, 1878,®*" and for the Danube, Articles 52-57 of the 
Treaty of Berlin, July 13, 1878.®® 

The next important stage is reached in the Treaty of Versailles, 
1919. Article 331 adds to the list of international rivers the Elbe 
from its confluence with the Ultava, the Ultava from Prague, the 
Oder from its confluence with the Oppa, the Niemen from Grodno, 
and the Danube from Ulm. Article 332 expressly enacts that on 
these waterways ^‘the nationals, property and flags of all Powers 
shall be treated on a footing of perfect equality. . . .” Articles 
340-345 provide for administration by international commis¬ 
sions. In addition to these special provisions, the treaty also 
stipulates (Article 338) that a general convention shall be drawn 
up by the Allied and Associated Powders, and approved by the League 
of Nations, establishing a permanent regime for waterw^ays “recog¬ 
nized as having an international character.” This regime, consisting 
of general principles, was formulated in the Convention of Barce¬ 
lona, 1921, with its appended statute.®® The chief features are (a) 
freedom of navigation for the ships, not of all States, but of those 
which become parties to the convention and statute; (i) reduction 
of customs formalities; (c) prohibition of dues other than payment 
of services rendered in safeguarding and improving navigation; 
and (d) equality of treatment in ports.®^ 

For the Danube and the Rhine, Articles 349 and 354 of the 
Treaty of Versailles envisaged special regimes to be formulated 
in subsequent negotiations. The one for the Danube was created 
by the Convention of Paris, July 23, 1921. It is based upon the 
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clear-cut declaration, forming Article i of the convention, that 
“navigation on the Danube is unrestricted and open to all flags 
on a footing of complete equality over the whole navigable course 
of the river, that is to say, between Ulm and the Black Sea, and 
over all the internationalized river system as defined in the suc¬ 
ceeding article. . . The new Rhine system was not drafted in 
its final form until 1936 and, for reasons that will become apparent 
in the next paragraph, never came into effect. 

On November 14, 1936, the Nazi Government of Germany an¬ 
nounced that “they no longer recognize as binding the provisions 
of the Versailles Treaty which concern the German waterways, nor 
the international acts which depend on those provisions.” At the 
same time, the agreement revising the Rhine regime that was to 
come into force on January i, 1937, was denounced. All German 
co-operation in the various river commissions was immediately ter¬ 
minated, and the Government of the Reich assumed full control 
of the nation’s waterways.**^ However, in announcing its new regu¬ 
lations for the use of these channels, the Government declared that, 
on condition of reciprocity, navigation would be open to the ships 
of all States at peace with Germany, and no discrimination would 
be practiced against foreign vessels. Protests against this unilateral 
repudiation of treaties were lodged by the British, French, Czecho¬ 
slovak, Polish, and Yugoslav Governments, without result.®* The 
Nazi action was merely one item in the program of liberation from 
the “dictate of Versailles”j and the strength and confidence of the 
Nazi Government, reinforced by the successful reoccupation of the 
Rhineland, had grown to a point where the legal arguments of its 
divided opponents could be ignored. 

On December 6, 1946, the Governments of the United States, 
United Kingdom, U.S.S.R., and France agreed to call a conference 
to work out a new regime for the Danube. The countries to be 
invited were the U.S.S.R., the Ukrainian Soviet Republic, Bulgaria, 
Rumania, Yugoslavia, Czechoslovakia, and Hungary (all described 
as Danubian States), plus the United States, United Kingdom, and 
France, as members of the Council of Foreign Ministers.®® This 
agreement, as Professor Kunz has pointed out,®® ignored the Paris 
Convention of 1921, of which Article 42 stipulates that all the signa¬ 
tory States must be invited to any revising conference. Italy, Bel- 
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gium, and Greece were being omitted. But the Soviet Union, now 
dominant on the Danube, had probably already decided that none 
but the riparians should have any share in the control of the river. 
When the conference actually met at Belgrade in August, 1948, 
it immediately became apparent that the participation of the United 
States, Great Britain, and France was to be reduced to the merest 
formality. A draft convention brought forward by the U.S.S.R. 
was adopted without change by a vote of seven against three, no 
serious consideration having been given to the alternative American 
draft, and all amendments proposed by the American, British, and 
French delegations having been rejected by the same fixed majority. 
The Soviet draft has come into operation on ratification by six of the 
parties, and on November ir, 1949, a Danube Commission of 
riparian States was set up at Galati. The United States, Great Britain, 
and France joined in protest. They deny the validity of the Belgrade 
Convention and the authority of the commission set up under it. 

The treaties of peace with Bulgaria, Hungary, and Rumania 
(Articles 34, 38 and 36, respectively) stipulated that: “Navigation 
on the Danube shall be free and open for the nationals, vessels of 
commerce, and goods of all States, on a footing of equality in 
regard to port and navigation charges and conditions for merchant 
shipping. The foregoing shall not apply to traffic between ports of 
the same State.” 

This is reproduced verbatim as Article I of the Belgrade Con¬ 
vention of 1948. The United States, however, regards it as an 
inadequate guaranty of equality for all flags, because Soviet-con- 
trolled companies have “long-term exclusive control of facilities 
essential to the conduct of Danubian commerce.” It further objects 
to the exclusion of the riparian States, Austria and Germany, and 
of all non-riparians, from representation in the commission. For 
these reasons the United States, together with France and Britain, 
will continue to regard the Paris Convention of 1921 as still in 
effect.*® 

Since 1856, the regulation of the Danube had been shared be¬ 
tween the riparian States and those non-riparian States whose ship¬ 
ping was most active on the river. In spite of liberal paper guaran¬ 
ties, discrimination in favor of riparians did occur there,** as it did 
on the Rhine} but periodic negotiation moved forward in the direc- 
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tion of a system working equitably and impartially. On the whole, 
the result of nearly a century’s adjustment and readjustment was 
the rational, joint administration of a great natural thoroughfare 
in the interest of a society only vaguely conceived but co-extensive 
with the world. The present exclusion of non-riparian States from 
the controlling agencies, and the position of dominance assumed by 
the Soviet Union, have made this system one of the casualties of the 
postwar division of the world into two hostile blocs. 

American Rivers 

Mention has already been made of the discussion and the treaties 
between Great Britain and the United States regarding the St. 
Lawrence. It is to be noted that neither in this case, nor in those 
of the St. John river,’"" the Columbia,’"’ the Colorado, and the Rio 
Grande was the liberty of navigation declared to extend to States 
other than the contracting parties. In the Treaty of Peace of 1783 
between Great Britain and the United States, it was laid down that 
the Mississippi, which was mistakenly believed to rise in Canada, 
should be open forever to the nationals of both States j but there 
was no recognition of any right in the nationals of other countries. 
North American rivers are in fact open to the ships of all nations 
at peace with the riparians j but in so far as this liberty has anything 
resembling a legal basis for States to which it has not been specifi¬ 
cally accorded, it must be found in treaties granting most-favored 
nation treatment in the matter of navigation. 

In South America, the position is similar to that in Europe. 
Since the middle of the nineteenth century the Amazon, Orinoco, 
the Plate, the Parana, and the Uruguay have been opened to the 
shipping of all nations in a succession of national laws and inter¬ 
national treaties.’"* On the other hand, no international commissions 
have been created to regulate the use of South American rivers. 

African Rivers 

One of the results of the Berlin Conference of 1885 was the open¬ 
ing, “for the merchant ships of all nations equally,” of the Congo 
and the Niger together with their tributaries.’®* To guarantee this 
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freedom on the Congo, an international commission was provided 
forj but, in deference to representations made by Great Britain to 
the eflFect that the Niger was not suitable for commission govern¬ 
ment, no implementing agency was planned for that river.'®® In 
fact, the Congo commission was never appointed. The Independent 
State of the Congo, in correspondence with the United States in 
1888, agreed that the river was open to the ships of all nations, 
whether parties to the General Act of Berlin or not.'®® 

The General Act of the Berlin Conference was replaced by a 
convention signed at St. Germain-en-Laye on September 10, 1919. 
The signatory powers were the United States, the British Empire, 
France, Belgium, Italy, Portugal, and Japan. The new convention 
guaranteed equality of treatment on the Congo and Niger only to 
the signatories and to such Members of the I.eague of Nations as 
might adhere to it.'®' 

The now long history of discussion and negotiation touching 
maritime and inland waters displays a fluctuating battle between the 
claims of States and the notion of a society of nations. At different 
periods, fortune seems to be favoring one side or the other, and the 
record as a whole is not one to lend unqualified support to those 
who assert an invincible long-term trend consolidating a world 
order. For the long process, which by the nineteenth century had 
replaced old claims of sovereignty with a broad consensus on “free¬ 
dom of the seas,” is being reversed by the seaward extension of 
various aspects of national administration j while arrangements 
laboriously arrived at for the internationalization of river naviga¬ 
tion have been repudiated and destroyed. 

Of these two shifts back towards State control, the first may prove 
the more serious and lasting. It is a gradual movement, in which 
the United States has a leading part, and each step is being taken, 
after careful deliberation, in response to demands which are sympa¬ 
thetically regarded in many other countries. Once given, a lead is 
apt to be followed with alacrity. In contrast, the arrangements for 
the international administration of European rivers have been ter¬ 
minated at a stroke by totalitarian regimes asserting newly won 
power. These abrupt changes have been incidents of conflict, and 
are likely to be reversed when the larger issues have been settled. 



VII. Air 


THE development of air navigation since the beginning of the 
twentieth century has brought with it a series of international prob¬ 
lems of great importance from the points of view of economic 
activity and of security. As usual, these problems have been the sub¬ 
ject of theoretical study and of official negotiation, and the partial 
and temporary solutions recommended or achieved afford an excel¬ 
lent illustration of motives and methods in the contemporary move¬ 
ment towards international law and organization. Standing out very 
clearly are two characteristics of the modern effort at social con¬ 
struction on a world-wide scale. 

One is the fact that governments no longer leave the develop¬ 
ment of common institutions to the spontaneous, but slow, evolution 
of custom. They feel constrained to join in a conscious collective 
endeavor to devise bits of mechanism capable of achieving a common 
purpose with the least possible subjection of the State to central 
direction. 

The second characteristic is the very minor role played by doc¬ 
trine. Always there are lawyers at work, their special concern being 
the formal preservation of the precious myth of sovereignty and 
the largest possible substantial discretion for their States. But a 
priori theory, though it shuttles back and forth in the conferences, 
plays little part in decision. There the dominant influences, ex¬ 
pressed in dialectical form, are, first, the thesis of the status quo 
fortified by the desire of each State to keep intact its freedom of 
action, and second, the antithesis of a pressing need of joint regu¬ 
lation. Where conference succeeds, it produces a synthesis, vulgarly 
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and sensibly known as the compromise, in the form of an inter¬ 
national agency. 

Up to the first world war, the discussion of sovereignty in the 
air was mainly academic, and legal theory had its day. At the Inter¬ 
national Conference on Air Navigation at Paris in 1910, there were 
four main schools of thought as to the best regime. One held that 
the maxim, cujus est solum ejus esl usque ad coelum et ad infer os, 
should govern, and that the subjacent State should thus have 
unlimited sovereignty in its air. At the opposite pole was the doc¬ 
trine that the air, like the sea, is res communis omniuniy and should 
everywhere be open to all! A third thesis adopted the first in prin¬ 
ciple but attached a qualification recognizing a general right of 
innocent passage for civil aircraft. A fourth would have admitted 
sovereignty in the lower belt of air, as in the marginal sea, but left 
all above this common. The conference dissolved in disagreement. 
National legislation, untroubled by theory, was meanwhile being 
enacted on the assumption of complete sovereignty. 

The war of 1914-1918 put an abrupt end to discussion on the basic 
principle. Even at that early stage in its development, bombing from 
aircraft had been quite adequate to destroy any prospect that the 
air would be assimilated to the sea. The International Air Confer¬ 
ence, convened by the victors in 1919, came down squarely for 
unqualified national sovereignty. It then went on to draft a con¬ 
vention which secured for its parties the liberty of innocent passage 
on carefully defined conditions. This set the style for subsequent 
arrangements.^ 

The right of passage was obtained only by becoming a party to 
the convention. The text, indeed, went so far (Article 5) as to 
forbid the parties to admit over their territory aircraft belonging 
to non-contracting States, except by special and temporary authori¬ 
zation. This should have put a premium on participation in the 
arrangement and, in addition, should have ensured that any air¬ 
craft entering the air space of a contracting State would be airworthy 
and flown by a competent crew. A principal object in this and 
subsequent conventions was to prevent the entry of unfit machines 
and personnel into international air navigation. 

The history of Article 5 is an object-lesson in the limits of obli¬ 
gations arising out of treaties. Forty-three States eventually ratified 
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the convention. Canada was one of them; but the United States, 
an original promoter, rejected it along with the other products 
of the Peace Conference of 1919. No pair of countries had been 
more perfectly designed by nature for reciprocal air transportation 
than these; yet under the convention Canada was bound to refuse 
any general liberty of entry to United States aircraft. To have 
insisted on the permanent maintenance of this obligation would 
eventually have placed a heavy impediment on Canadian-American 
air navigation. The impediment, moreover, was one which the 
Canadian Government could hardly have foreseen when the con¬ 
vention was drafted, since it was then, of course, expected that the 
United States would be a principal party. In the circumstances, the 
Canadian Government would have had excellent precedents for 
invoking the principle rebus sic stantibus. What it did was to urge 
that Article 5 be amended to permit parties to make with non¬ 
participating States bilateral agreements granting a general liberty 
of entry. Such an amendment came into force in 1926. Until that 
time, the successive agreements between Canada and the United 
States required special permission for each entry, and even these 
were submitted by Canada for approval by the International Com¬ 
mission for Air Navigation set up in accordance with the conven¬ 
tion of 1919. Under the Article, as amended, submission of agree¬ 
ments was still required, but the agreements themselves did away 
with the necessity of special permission for each flight.^ 

The essential purpose of the International Commission for Air 
Navigation was to serve as a body for (a) the joint determination 
from time to time of the conditions under which aircraft and crews 
would be licensed for international flight; (b) the exchange of 
information regarding technical developments, particularly new 
safety devices, improvements in wireless communications, and ad¬ 
vances in meteorology and medicine with a bearing on air naviga¬ 
tion; and (c) the reception and communication, or original sug¬ 
gestion, of proposals for amending the main text of the convention. 
To the main text was attached a series of annexes chiefly concerned 
with the regulation and air-worthiness certification of aircraft, licens¬ 
ing of personnel, logbooks, nationality marks, and maps. Keeping 
these provisions up-to-date was a special concern of the commission, 
and for this purpose it was empowered to make amendments by 
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majority vote. Amendments approved as required became binding 
even on States which had voted against them. In this respect, the 
convention followed the very successful precedent of the Universal 
Postal Union, adding one more to the number of international 
organs endowed with the power of majority legislation within limits 
set by their constitutions.® 

Article 15 of the convention laid it down that “the establishment 
of international airways shall be subject to the consent of the States 
flown over.” The most important subsequent development in civil 
aviation was thus left unprovided for. Nations not only could and 
did prohibit foreign aircraft from landing, they even forbade transit 
through their air space, thus necessitating long and dangerous 
detours on much traveled air routes. What is even more remark¬ 
able is that no later convention has been able completely to fill this 
gap. The establishment of international airways with scheduled 
flights is still a matter for bilateral agreement. 

The war of 1939-1945 brought with it a vast expansion of trans¬ 
port by air. The carrying capacity, speed, range, and numbers of 
non-combat aircraft were all multiplied as an incident in the devel¬ 
opment of the plane both as a weapon and as a carrier of troops 
and supplies. Long before peace came, it was obvious that aviation 
would claim a rapidly increasing share in the international car¬ 
riage of passengers and goods. It was equally clear that the con¬ 
vention of 1919 was inadequate, both in the scope of its membership 
and in its provisions, to the task of progressive regulation and 
development. 

As the war drew to a close, the powers most interested in the 
future of civil aviation were the United States, Great Britain, and 
the U.S.S.R. Of these, the U.S.S.R. stood as sternly alone in the 
pursuit of its interest in this field as in so many others. The Soviet 
Government had no intention of participating in any general inter¬ 
national organization or plan which would open its airports to foreign 
aircraft. Here, as elsewhere, it would hold aloof from concrete 
development in the direction of world-society. 

The United States, on the other hand, which had abandoned the 
plan of 1919 at birth, now saw substantial and urgent reason not 
merely for participating in, but for initiating, arrangements which 
would liberate the international channels of air transportation from 



the paralyzing national restrictions so common before the war. 
American manufacturers had forged ahead in the design and pro¬ 
duction of civil air transports. Their machines were now the best 
in the world and were being turned out in numbers that no other 
country could approach. In their service of Allied needs, American 
airlines, under government direction, had spread over the world 
outside Russia and established scores of airfields in foreign territory. 
Failing a general convention or a multitude of bilateral agreements, 
these fields, with their necessary facilities, would be taken under 
exclusive national control, now that the demands of self-preserva¬ 
tion no longer pressed with wartime immediacy upon the countries 
owning them. Liberty to fly everywhere was an urgent common 
interest of manufacturers and air-carriers, and the government itself 
was far from indifferent to the power and prestige incidental to 
supremacy in air transportation. 

Great Britain viewed the paramount position achieved by the 
United States with envy and apprehension. Her fears were economic 
and political. The factors which had given such a lead in civil avi¬ 
ation to the United States had also multiplied its merchant marine. 
For many years, Britain’s balance of payments had relied impor¬ 
tantly upon her profitable share in the world’s carrying trade. How 
could she remain solvent if she could not compete either by sea or 
air with American enterprise? Moreover, a flourishing aviation 
industry was necessary to security. One precious advantage she held 
over the United States. In colonies, naval stations, and trading posts 
around the globe she had landing-places which need not be kept 
open to American aviation without a quid fro quo. An international 
control system which would allocate shares in air transportation and 
fix rates with due consideration of the national interests involved, 
and not purely on a basis of immediate competitive capacity, would 
give British interests a chance to reduce the existing American 
advantage. France, Belgium, The Netherlands, and Sweden had, 
all proportions guarded, similar reasons for resisting American 
monopoly of the world’s airways. 

Desire in the United States for a general recognition of free 
transit, and anxiety in other countries concerning their prospective 
share in international aviation, were the motives for the Chicago 
Conference of November and December, 1944. The meeting was 
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one of hard bargaining, and its results were much less than had 
been hoped for. One important gain, especially though not exclu¬ 
sively from the point of view of the United States, was an agree¬ 
ment in which the parties granted each other the right of transit 
for aircraft engaged in scheduled international transportation, and 
even the right to land “for non-traffic purposes.” By 1949 this 
“two-freedoms” agreement had been accepted by forty States.** But 
a “five-freedoms” agreement, which would have granted the liberty 
to discharge and pick up passengers and goods, was accepted by 
only sixteen States, four of which, including the United States and 
China, subsequently denounced it. Neither Great Britain nor any 
of the Dominions ever accepted it. This liberty, therefore, which is 
essential to the economic operation of international airways, still 
has to be specially negotiated. To obtain general acceptance of such 
an agreement, the United States would have had to accept limits 
on competition, in the form of restricted flight frequencies, to which 
the American Government was unwilling to submit.® Its arguments 
against such restrictions are impressive from the point of view of a 
world-society. They emphasize that the proposed controls would 
hold the development of air transportation down to the tempo of 
the weaker competitors, and keep rates at an uneconomic height. 
The argument is hardly weakened from the point of view of the 
general consumer by the fact that the United States, having great 
advantages in most of the conditions necessary for the successful 
manufacture and operation of aircraft, would profit most from free 
competition. But here the interests of other peoples in the develop¬ 
ment of air services for reasons of security, economic independence, 
or mere prestige, take precedence over any general interest in 
expanded, improved, and cheap transportation by air. 

The Convention on International Civil Aviation, concluded at 
Chicago in 1944, set up an International Civil Aviation Organiza¬ 
tion, which replaces the 1919 International Commission for Air 
Navigation. Its functions and powers correspond, with changes 
answering to technical advances, to those of its predecessor. Two 
interesting additions have been made. The organization decides, 
subject to appeal to the International Court of Justice, disputes 
between members relating to interpretation or application of the 
convention.® Further, it can stop the operation of airlines violating 
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provisions of the convention, suspend the voting power of member 
States which fail in their contracted obligations, and suspend the 
rights of States under the ^^two-freedoms” agreement if they fail 
to correct injustices to other parties. Its authority to make majority 
decisions is thus backed by some power of enforcement.'^ By 1950, 
fifty-five States had joined the organization,** compared with forty- 
three in the commission of 1919.® 

To sum up, the international position achieved so far in air 
navigation is one of less liberty than the maritime regime. Apart 
from treaty, aircraft have no right of passage through foreign air 
space. That is to say, there is nothing here corresponding to the 
general freedom of transit through territorial waters. Secondly, 
while States may and do, from time to time, impose an embargo on 
the shipping of other countries, they do so only for special reasons. 
The general rule is freedom to enter ports and discharge or take 
on passengers or freight. The general rule in the air is exclusion. 
Only by treaty or special ad hoc agreement may foreign aircraft 
land in national airports. The notion of world-society has found in 
this field of activity only very limited expression. The segment in 
which it has manifested itself most clearly is, characteristically, that 
of technological improvements in navigation and provision for 
safety of life. Everywhere else the dominant motive is still nar¬ 
rowly defined national interest. But because even narrowly defined 
national interest demands some freedom and development of air 
transportation, a rapid growth in international services is proceeding 
by way of hard-bargaining bilateral arrangements. 



VIII. Individuals 

THIS chapter is concerned with patterns of international practice 
with regard to individual human beings. As we have seen, the early 
literature of international law contemplated a world-society of men, 
and presented its rules as applicable to sovereign and subject. But 
the theory which had become dominant by the nineteenth century 
made States as such the primary, if not the sole, persons of inter¬ 
national law and members of the society in which that law ruled. 
A law starting from such premises would have little to say about 
individuals, since by definition it gave them no rights and assigned 
them no duties. We have already seen to what artificial constructions 
the doctrine led. Its abstract remoteness from everyday life was 
emphasized by the fact that a very large part of the disputes between 
governments had their origin in the activities of private persons. 

Nationality 

In such disputes the question of nationality inevitably presented 
itself. Having failed to get satisfaction for some injury suffered in 
a foreign country, an individual asked a government to intercede 
in his behalf with the foreign authorities. He complained of a 
denial of justice, and the only right which prevalent doctrine recog¬ 
nized in such cases vested in the State of which the victim was a 
national. Yet international law did not pretend to determine nation¬ 
ality, save in the indirect way of leaving it to the discretion of 
States. The nationality of any person, that is to say, could be 
ascertained only by reference to the law of the State or States with 
which he had some connection by birth, residence, or service. An 
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international tribunal might be called upon to decide this question 
by reference to national law, for the defendant State might traverse 
the claimant State’s assertion that the individual concerned was one 
of its nationals/ 

The matter was complicated by the fact that individuals fre¬ 
quently had more than one nationality or no nationality at all. 

(a) Double Nationality 

Double nationality could result from a coincidence of jus soli and 
jus sanguinis. Many States regard as nationals all persons born in 
their territory {jus soli). Some of the same and many others regard 
as nationals persons born anywhere to parents who are nationals 
(jus sanguinis). Thus a child born in Great Britain to an American 
citizen is both a British subject and an American citizen/ 

Persons of double nationality are subject to obligations in both of 
the States to which they belong. In the matter of military service 
this began to create difficulty during the nineteenth century. Emi¬ 
grants who left certain European countries, for example, without 
having completed their obligatory service in the armed forces, and 
who, after becoming naturalized in the United States, visited their 
countries of origin, were detained there and compelled to serve. 
Bilateral treaties were sometimes concluded to limit this liability.® 
But in general the State of adoption was not considered to have any 
legal right, as against the State of origin whose law still made the 
emigrant a national, to intervene for his protection. 

(b) Statelessness 

In consequence of long absence or some failure to comply with 
the law of his State of origin, a person might lose his nationality 
without acquiring any other, thus becoming what is known as a 
^‘stateless” person. Frequent cases of statelessness also arose from 
marriage. A woman marrying an alien might lose her original 
nationality without acquiring that of her husband.* 

Stateless persons could not claim protection from any govern¬ 
ment. They were at the mercy of the State in whose territory they 
happened to be. So, of course, is the citizen in the last resort j but 
the alien with no home State to appeal to is more exposed to private 
and official abuse than the citizen. Nor is it easy for him to obtain 
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a passport permitting him to enter other countries where he might 
find aid. Passports may indeed be issued to aliens; but as this is 
held to cvLvry with it the obligation to receive the bearer again if 
for any reason he is expelled from another country, the practice is 
severely limited. It was to afford relief to Russian refugees in this 
predicament that the ‘‘Nansen passport” was devised in 1922 by 
the League of Nations. Subsequently certificates of the same kind 
were issued to refugees from certain other countries.® The Nansen 
documents conferred no right of re-entry without special authori¬ 
zation; but in 1933 a Convention on the International Status of 
Refugees bound the parties to include in each certificate a formula 
specifically authorizing both departure and return. This arrange¬ 
ment was adopted by Belgium, France, Bulgaria, Egypt, and Nor¬ 
way, with Great Britain acceding in 1936.® It extended to Russian, 
Armenian, and “assimilated” refugees. 

After the second world war, the vast increase in the numbers of 
displaced persons made necessary a further extension of these 
arrangements. Many of these desperately needy human beings were 
stateless; others feared persecution if they returned to their native 
land or asked assistance from it. An agreement for the issue of 
travel documents to refugees was signed in London on October 14, 
1946, by the representatives of fifteen governments. It makes cer¬ 
tificates of the Nansen type available for the numerous displaced 
persons not contemplated in the earlier agreements and not in a 
position to obtain national passports. One important improvement 
over the original model is the clause in each certificate entitling the 
holder to return to the country of issue within a stated period of 
not less than three months.^ The agreement came into effect on 
January 13, 1947.** 

The provision of travel documents is of course only one small 
part of the problem of refugees, whether or not they are stateless. 
Finding a place of settlement and work, and the means of reaching 
it, is the greatest difficulty. In December, 1946, the General Assem¬ 
bly of the United Nations created an International Refugee Organi¬ 
zation (IRO), which has succeeded in re-establishing more than 
seven hundred thousand persons. This agency, which replaces the 
earlier Intergovernmental Committee on Refugees and in which 
eighteen countries, including Great Britain and the United States, 
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participate, is to wind up its operations in 1950, but its work will 
be taken over by a High Commissioner's OlEce for Refugees under 
the United Nations.® 

These provisions for destitute individuals, deprived for one rea¬ 
son or another of the benefits of membership in a national society, 
constitute one of a number of humanitarian activities recently 
brought under official international administration. Together with 
the United Nations International Children’s Emergency Fund 
(UNICEF), the World Health Organization, the Social Com¬ 
mission, and the Commission on Human Rights, they mark a 
growing tendency on the part of States to assume joint responsibility 
for human beings without regard to nationality. Enterprises such as 
these can mitigate some of the evils of political “compartmentation” 
without attacking values associated with the nation-State. Together 
they form a partial substitute for a world-society. 

(^) Nationality and the Hague Conference of 2930 

The great object of the effort to achieve a general convention 
on nationality, which culminated in some fragmentary success at 
the Hague Codification Conference in 1930, was to abolish “all 
cases both of statelessness and of double nationality.”’^ In 1923, 
there had been the famous advisory opinion of the Permanent 
Court of International Justice to the effect that “in the present 
state of international law, questions of nationality are ... in prin¬ 
ciple within” the domain of exclusive domestic jurisdiction.” Yet 
the codification committees of the League of Nations were persuaded 
that there were important principles emerging on the subject which, 
with a little stimulation, might be ripened into firm rules. Events 
were to prove them over-optimistic. The total product of the con¬ 
ference consisted of four instruments. One was a Convention on 
Certain Questions Relating to the Conflict of Nationality Laws; 
one, a Protocol Relating to Military Obligations in Certain Cases 
of Double Nationality; one, a Protocol Relating to a Certain Case 
of Statelessness; and the last, a Protocol Concerning Statelessness. 
Of these, the first three are in force, the first two having been rati¬ 
fied or acceded to by twelve States, the third, by ten. The fourth 
has not yet found the ten ratifications necessary to bring it into 
effect.^^ 
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The international convention which heads the above list begins 
W'ith a chapter of general principles. For the most part these are 
declaratory of an existing consensus. Thus, Articles i and 2 declare 
that ^^it is for each State to determine under its own law who are 
its nationals,” and that the question whether a person is a national 
of a particular State is to be answered in accordance with its law. 
Article 4 forbids States to extend diplomatic protection to a national 
against a State whose nationality he also possesses. Article 5 makes a 
weak attempt to induce third States to treat persons of multiple 
nationality as if they were nationals only of the State where they 
habitually reside or with w'hich they are most closely connected; 
while Article 6 represents an equally indecisive effort to secure for 
persons involuntarily endowed with two nationalities the liberty to 
renounce one. 

Chapters III, IV, and V contain more that is new and, among 
States party to the convention, should substantially reduce the 
frequency of statelessness and double nationality in the case of 
married women and children by birth or adoption. A principle 
common to these chapters is that an original nationality should not 
be lost except on acquisition of a new one. 

Under the protocol on military obligations, a person who is a 
national of two or more countries ow^es military service only to 
that in which he habitually resides. The case of statelessness to be 
remedied by the second protocol is that of the child whose father 
is without nationality or of unknown nationality. Here the child is 
to acquire the nationality of the country of birth, provided the 
mother has that nationality. This is important only in countries 
where the mere fact of birth within the national territory does not 
confer nationality. The third protocol, which has never come into 
force, would have obliged the State whose nationality a stateless 
person last possessed to receive him back if he becomes permanently 
indigent in a foreign country or has been sentenced there to a prison 
term of not less than one month. 

This review of treaties and protocols indicates that nationality, 
though still in the main a matter of national law, has been the 
subject of considerable international negotiation and even regula¬ 
tion. But the story also reveals the tenacity with which States cling 
to unrestricted discretion in determining who shall be members of 
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the national society. The international agreements just summarized 
are modest enough in scope and they pay an almost excessive 
deference to national law. Yet, at most, only a dozen of the world^s 
seventy or more States have become party to them. Great Britain 
has ratified all fourj but the United States has abstained from all 
but the protocol on military obligations. 

Thus, not only is there no organized world-society of human 
beings as such, but the congeries of nations has been unable to agree 
upon rules which would attach every individual to one (and only 
one) of those groups, namely States, which are best organized for 
his protection at home and abroad. We have already seen that 
even when the question of national attachment is settled, the stand¬ 
ard of justice to be applied to the alien remains in doubt.It is 
none the less true that international procedures for the redress of 
injuries suffered by individuals in foreign countries are now suffi¬ 
ciently developed to make the preliminary question a desirable 
subject for rational and general regulation. Further attention will 
be given to this topic later in this chapter. We must first, however, 
examine the State’s claim of jurisdiction over nationals and aliens. 

Jurisdiction over Individuals 

The existing international consensus leaves to the State very 
wide powers not only over its nationals but also over aliens within 
its territory. Since the very beginnings of the literature of inter¬ 
national law, many jurists have asserted that a just cause of war 
or other form of intervention existed against a State persecuting 
residents for racial, religious, or political reasons. From time to 
time, also, governments have justified interventions in foreign ter¬ 
ritory on such grounds. Yet there is nothing upon which States in 
general are more insistent than their alleged right to enact what¬ 
ever legislation seems good to their ruling bodies, and to exact of 
nationals and aliens alike obedience to the laws so enacted. Sover¬ 
eigns and diplomatic agents of other States, and officers of inter¬ 
national organizations lawfully present in the territory of their 
members, are allowed many immunities; but apart from such ex¬ 
ceptions the State claims the right to try and punish any violation 
of its law committed in whole or in part within its boundaries.^® 
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Territorial waters and air space, public ships and aircraft, private 
ships and aircraft entitled to fly the State’s flag, are assimilated to 
territory for this purpose. 

The phrase ‘ 4 n whole or in part” is necessary to make clear that 
the jurisdiction includes acts which, as to part of their constituent 
elements, occurred outside the territory, ship, or aircraft. Thus a 
murder committed by discharging a rifle on one side of a frontier 
at the victim on the other side is justiciable in both countries. The 
Permanent Court of International Justice decided in the case of 
“The Lotus,” by the casting vote of the president on a bench of 
twelve, that Turkey had committed no breach of international law 
in trying and punishing an officer of the French mercantile marine 
for navigating a French ship so that it collided with a Turkish ship 
on the high sea and thereby caused the death by drowning of 
Turkish nationals.’** The incriminated acts or omissions here oc¬ 
curred within the jurisdiction of France, but were held to have 
produced their effect within that of Turkey. 

The opinion so strongly contested in this case, decided in 1927, 
has found more decided confirmation in subsequent juristic con¬ 
ferences. The unintentional character of the effects produced on 
the Turkish ship had been the factor determining at least some 
of the dissenting judges. By 1935, the Har^^'ard Research was con¬ 
vinced that the trend in practice and doctrine had made it a matter 
of indifference whether the results were intended or not.^’ This 
offers wide scope to the judicial organs. Obviously, if the “territorial 
jurisdiction” of a State covers all criminal acts producing effects 
within its territory, this category is open to indefinite expansion in 
the absence of an agreed definition of “effects.” 

It should be emphasized that the jurisdiction in the circumstances 
sketched up to this point is independent of the nationality of the 
accused. The State’s authority arises ratione loci, 

(a) Nationals 

By virtue of the jurisdiction arising out of allegiance, often called 
“personal jurisdiction,” the State may try and punish any crime 
committed by a national anywhere.’** This jurisdiction is not exer¬ 
cised within the territorial limits of another State save in the rare 
cases where concurrent authority for such exercise is recognized. 
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But the fact that the act was committed within foreign territory 
does not bar prosecution by the State of which the person charged 
is a national, once he has returned home. The extent to which this 
liberty is actually used by States varies greatly. Some use it to the 
full, others prosecute nationals for crimes committed abroad only 
when they attain a certain degree of gravity or are directed against 
the State or its nationals, while others, again, prosecute only for 
specified crimes. To the last group belong the United States and the 
British countries.^® 

{b) Aliens 

A State may try and punish an alien within its territory for a 
crime, wherever committed, against its security or independence. 
This jurisdiction, based on the principle of protection or self-de¬ 
fense, is widely exercised; but the United States and the British 
countries make exceptionally sparing use of it.“^ International juris¬ 
prudence is almost unanimous in conceding the principle, which has 
been twice endorsed by the Institute of International I.aw,®^ be¬ 
sides being approved by the Warsaw Conference on the Unification 
of Penal Law (1927),^^ and the International Congress of Com¬ 
parative Law (The Hague, 1932).“^ In its draft convention (Article 
7), the Harvard Research very properly makes a reservation ex¬ 
cluding any act ‘^committed in exercise of a liberty guaranteed the 
alien by the law of the place” of commission. This is to safeguard 
such rights as those of free speech and assembly."*’ 

A State may try and punish an alien within its territory for hav¬ 
ing, anywhere, counterfeited its money, seals, or official documents. 
This is common practice, approved by the Institute of International 
Law and the two conferences mentioned in the preceding paragraph, 
and attributed to the same principle of protection. 

A State may try and punish an alien within its territory for a 
crime, wherever committed, constituting what is known as ^‘piracy 
by the law of nations.” This jurisdiction, recognized for many 
centuries (and hardly less universally than that of States to deal 
with all crimes committed within their territory) has traditionally 
been justified by the general interest in the safety of seaborne com¬ 
merce. Piracy by the law of nations is committed chiefly on the high 
sea and frequently on, or from, ships not possessing any national 
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character. But even where the pirate vessel possesses national char¬ 
acter, the jurisdiction of the flag-State alone is inadequate as means 
of control over the enormous field of possible operations. Any 
State may therefore apprehend the pirate on the high sea or in its 
own territory and prosecute him without distinction of nationality. 

Judicial decisions and legal treatises abound in divergent defini¬ 
tions of piracy by the law of nations. The Harvard Research, after 
an extensive examination of authorities ancient and modern, aj?ppted 
a definition of which the following is the principal clause: “Any 
act of violence or of depredation committed (in a place not within 
the territorial jurisdiction of any State) with intent to rob, rape, 
wound, enslave, imprison, or kill a person or with intent to steal or 
destroy property, for private ends without bona fide purpose of as¬ 
serting a claim of right, provided that the act is connected with an 
attack on or from the sea or in or from the air.” 

This definition, it should be noted, excludes, as not being piracy 
by the law of nations, (i) acts committed within the territorial juris¬ 
diction of any Statej (2) acts committed not for private but for 
political ends, for example, by insurgents attempting to replace an 
existing government by one of their own choosing. It includes acts 
committed on land unclaimed by any State, provided such acts are 
connected with an attack from the sea or the air, and acts committed 
in the air space over the high sea or unclaimed land. 

It has been found useful to qualify the piracy which is subject 
to universal jurisdiction with the phrase “by the law of nations,” 
because many acts are described as piracy in national legislation 
which do not fall within the broad international concept of the 
crime. A typical example is engagement in the slave trade.^' The 
term is also frequently applied to acts similar to piracy, but com¬ 
mitted within territorial waters. The statutory description of such 
offenses as “piracy” does not confer universal jurisdiction. 

A large number of States assert jurisdiction of crimes committed 
by aliens abroad to the injury of their nationals.'® This claim, based 
on the nationality of the victim by what is known as the “principle 
of passive personality,” runs counter to American and British doc¬ 
trine as represented by the United States protest in Cutting’s Case,“” 
and by Lord Finlay’s dissenting judgment in “The Lotus.” The 
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Anglo-American opposition in this matter is not merely a refusal 
to exercise a jurisdiction permitted by international lawj on the 
contrary, it is an outspoken dissent from the proposition that in¬ 
ternational law allows such competence to national courts. Nor is 
this proposition unanimously accepted elsewhere.'*^ 

Growing approval is being found for one principle which would 
broaden the jurisdiction in relation to crimes committed by aliens 
abro' i. This is that such crimes should be justiciable in any State 
arresting the criminal, provided that an offer of extradition has 
been made to the State within w^hose territory the crime was com¬ 
mitted and that the offer has not been acted upon. Rules to this 
effect have been recommended by various international conferences 
and adopted in many criminal codes.*^® 

Extradition 

{a) General 

One important expression of a sense of world-society would be 
the universal recognition of a duty on the part of States to sur¬ 
render fugitive criminals for trial in the place where the crime was 
committed. For surely it would be the business of a world-society 
to do everything possible to suppress those offenses against person 
and property which everywhere disturb the security of individuals 
and groups. If there are interests common to human beings, secur¬ 
ity of person and property would seem to hold a prominent place 
among them. Accordingly, some of the eminent writers on the law 
of nations have held it to be a rule that princes must either hand 
over criminals for prosecution or punish them themselves.®^ Gentili, 
while asserting that the law demanded surrender, admitted that 
usage did not conform. The matter, he said, was sometimes regu¬ 
lated by treaty, and he recommended this practice.®® In fact, no 
principle of surrender, apart from treaty, won acceptance among 
Statesj and few jurists nowadays affirm any general duty. It is 
hardly conceivable that an international tribunal would now con¬ 
demn a State for refusing to give up a fugitive unless the crime 
with which he was charged was clearly included in an extradition 
treaty between the requesting and the requested State.®® In so far 
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as there is anything approaching a non-treaty law of nations on the 
subject, it has to do with the interpretation of extradition treaties. 

(i) Political Offenders 

Thus it is now established that, in the absence of explicit pro¬ 
vision, no extradition treaty is to be interpreted as requiring the 
surrender of a person charged with a political crime.^^^ Most extra¬ 
dition treaties explicitly exclude political crimes from the category 
of extradition offenses. The rule leaves considerable discretion to 
the requested State, owing to the uncertain content of the category 
“political crime.” English courts, for example, have held that an 
act incidental to, and forming part of, a political disturbance is 
political and non-extraditablc,'^^ but that the act of an anarchist, 
hostile to all government, is not political though directed against 
a particular government.*^*' Swiss courts have rejected this dls~ 
tinction.**® Some treaties classify anarchistic and communist activities 
as non-political.*^ Others make murder or excessively brutal acts 
extraditable even if committed for a political purpose. 

The rule that political offenders need not be surrendered in the 
absence of explicit provision, and the common practice of explicitly 
prohibiting demand or surrender of them, arc products of the 
nineteenth century, and constitute interesting marks of change in 
conceptions of the State and its relation to individuals. Previously 
such extradition as did occur was predominantly that of persons 
sought on political charges. It was a case of sovereigns joining in 
mutually protective arrangements.^" But after the revolutions of the 
late eighteenth and early nineteenth centuries, the political rebel 
came to be looked upon with sympathy. To provide refuge for 
him or for his defeated opponent, who was also a fugitive from the 
consequences of political conflict, came to be regarded in many 
quarters as a duty. There grew up a decided antipathy to handing 
over such refugees to political vengeance at home, and from 1830 
on, the exception of political crimes rapidly became a common¬ 
place in extradition treaties.^® 

(^r) Nationals 

No duty has been generally recognized to surrender nationals 
who have returned home after committing a crime abroad, unless 
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their surrender is expressly stipulated by treaty. Beginning vnth the 
treaty of 1834 between France and Belgium, it became the usual 
practice, first in Europe and then in Latin America, to incorporate 
a clause which excludes the extradition of nationals of the requested 
State.*^ Great Britain and the United States opposed this trend in 
vain. Anglo-American treaties do not contain the explicit exception 
of nationals so common in those between other States,*® and in fact 
the British countries and the United States surrender their nationals 
to each other under the same conditions as non-nationals. 

The exception is supported by the argument that States are at 
liberty to prosecute their own nationals for crimes committed any¬ 
where. In fact, however, the French practice, which has spread so 
widely, began at a time when French law made no provision for 
punishing crimes committed abroad by Frenchmen save those di¬ 
rected against the security, currency, or financial credit of France.*® 
There are, moreover, obvious advantages in prosecuting crime in 
the country where it was committed, since the evidence has to be 
obtained there. In any event the argument has no application, as 
Brierly pointed out in his report to the Codification Committee of 
the League of Nations,*’ “to a national who has escaped to his own 
country ajter cotwiction in a foreign country, since on general prin¬ 
ciples of justice such a person may not be tried again for the same 
offense.” 

The operating motive is really the unvwllingness of governments 
to assume the invidious obligation of handing over fellow country¬ 
men. Where there exists a great disparity in the standards of justice 
observed by the two countries concerned, this unwillingness is easily 
understood. But as Brierly further remarked in the passage cited 
above, this would be a reason for refusing all extradition to the re¬ 
questing State without reference to the nationality of the offender, 
rather than for discriminating between nationals and aliens. In any 
event, a majority of States do make this distinction, demonstrating 
thereby that the notion of one society of civilized nations for the 
repression of crime has by no means yet prevailed over the sense 
of a special relationship between the State and even its criminal 
nationals. 
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{d) Extraditable Ofenses and Double Criminality 

As there is no duty of extradition for crimes not covered by 
treaty, the definition of extraditable offenses is an essential part of 
treaty-making on the subject. The original tendency was to provide 
only for the gravest crimes} but these were not always specifically 
or limitatively defined.*'* As time went on, the lists grew both 
more inclusive and more specific. The process is well illustrated by 
the Anglo-American progression from the Jay Treaty of 1794, 
which made only murder and forgery extraditable, to the treaty of 
December 22, 1931, with its list of tw'enty-seven crimes. 

The most precise description of crimes still leaves considerable 
difficulties of application. In the first place, though a crime may be 
thought to be accurately identified for both contracting States by the 
language of their treaty, the courts of the two countries may differ 
in their views as to the precise elements which make it up. “Obtain¬ 
ing money by false pretenses,” for example, may be the proper 
charge in a given case in the requesting, and not in the requested, 
country. Since it is widely held that the act must be criminal in both 
countries, and even that the charge mentioned in the request for 
extradition must be the proper one in the requested State for the 
act committed,*® these disparities may result in disappointments in 
treaty application. 

A special difficulty has presented itself in federal States where 
the constituent units have distinct and autonomous criminal codes. 
An act specified in a treaty concluded by the federal authority may 
not be criminal in one or more of the constituent units. This point 
presented itself in the case of Factor v. Laubenheimer (1933), 
where, in a much criticized judgment, the Supreme Court of the 
United States decided that, under the peculiar terms of the Anglo- 
American treaties, the act of receiving moneys known to have been 
fraudulently obtained was extraditable irrespective of whether it was 
a crime in Illinois, where Factor was in custody.*® 

Here the court held itself bound by treaty-language which seemed 
to make certain acts, and not others, extraditable even though not 
criminal in the requested State. It is probable that only explicit pro¬ 
vision to that effect would determine such a judgment elsewhere, 
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for the condition of double criminality is held essential in most 
States.®^ 

In the effort to achieve greater certainty of definition, without 
excessively restricting the range of operation of extradition treaties, 
it has become a widespread practice to substitute for lists of crimes 
a short clause stipulating that acts punishable in both countries 
with specified penalties, such as imprisonment for two years, shall 
be extraditable. Even as between pairs of States with very similar 
criminal laws, this method presents clear advantages. Its advantages 
would be overwhelming in any multilateral treaty where many 
different legal systems would be involved, and it is recommended 
for that purpose both by Brierly in the report cited above,®^ and by 
the Harvard Research.'® 

(^) The Doctrine of Specialty 

We have seen that States are within their rights in refusing to 
surrender a person charged with a political crime, or (in the most 
widely accepted view) a person charged with an act which is not 
a crime under their law. This limitation would be easily evaded in 
some cases if the requesting State were free to prosecute for an act 
other than that in respect of which extradition was requested. For 
the requesting State might specify some less serious offense actually 
committed by the fugitive and then, extradition having been 
granted, punish him for a political crime or for an act not a crime 
in the requested State. The treaties usually contain an explicit pro¬ 
hibition of prosecution for any act committed prior to extradition 
other than that specified in the request, but if no such clause is found 
in the text, it is inferred. Thus in U. S. v. Rauscher (1886) the 
Supreme Court of the United States decided that the accused, 
having been extradited from England under the treaty of 1842 
on a charge of murder, was exempt from prosecution for “cruel and 
unusual punishment,” though the treaty contained no express pro¬ 
hibition of prosecution for an offense other than that specified in 
the request for extradition." 

Most treaties expressly permit the prohibition to be set aside 
by the consent of the requested State. 
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Wrofigs to Aliens 

A very large part of the time of foreign offices is taken up with 
what is known as the protection of nationals abroad. The work 
falling under this heading includes efforts {d) to secure the release 
of nationals imprisoned or detained in foreign countriesj {b) to 
obtain redress for wrongful imprisonment or other injury inflicted 
by the officials or private citizens of such country; (c) to exact satis¬ 
faction for the failure of foreign authorities diligently to prosecute 
persons who have committed crimes against nationals of the 
claimant State; and (d) in general, to ensure that nationals abroad 
shall at all times enjoy what their governments regard as “just” 
treatment. 

In addition to absorbing much of the activity of foreign offices, 
this protection also provides a large proportion of the business of 
arbitral tribunals. Some pairs of countries have maintained claims 
“commissions” or “tribunals” for the principal purpose of dealing 
with this type of case, and their accumulated decisions provide a 
fund of international precedents. 

(a) Standard of Justice 

A foreign oflice urging a claim against a foreign government for 
“unjust” treatment of a national will be guided primarily by its own 
notions of justice. At the same time, it will desire to strengthen its 
case by identifying these notions with some objective standard. 
For arbitral bodies dealing with such cases, reference to an objective 
standard is essential in the interests of respectability. Is there an 
international consensus about such a standard? Unfortunately, 
there is not. 

When, after long preliminary study and consultation, the attempt 
was made at The Hague, in 1930, to formulate a code governing 
the responsibility of States for injuries to aliens, it came to grief 
in a division upon this point. A majority of the States represented 
held that all members of the family of nations have a duty to ob¬ 
serve a “civilized standard” in the maintenance of order and ad¬ 
ministration of justice, and that if an alien suffers in consequence 
of a failure to fulfill this obligation, his State has a right of redress 
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even if it be established that a national of the country in which the 
injury occurred would have fared no better. Equality of treatment 
with nationals, in other words, is, in this view, not necessarily an 
adequate answer to claims in respect of wrongs to aliens. But not 
less than seventeen States stood out for the doctrine that equality 
of treatment is the most that can be expected. Failing to agree on 
this fundamental question, the conference broke up without the 
hoped-for draft convention. 

All the Latin American delegations favored the equality-of- 
treatment criterion.®' Their countries have had more than the 
average experience of claims pressed on behalf of aliens complain¬ 
ing of inadequate police protection, partial or faulty administra¬ 
tion of justice, and official abuses. Strictly speaking, this doctrine 
would prevent all recourse on the part of injured aliens to their 
own States for assistance, since no national can appeal for redress 
of a wrong suffered at home to any authority outside his own 
country. Presumably, however, the champions of equality would 
allow the alien at least the inequality of such an appeal where he 
believes that he has suffered discrimination. If so, then between 
countries of similar mores and legal systems, the standard of 
equality would be adequate. It may also be argued that men and 
women W'ho go voluntarily abroad should take foreign countries 
as they find them. But in this matter the commercial interests of 
the more economically developed nations have moved them in the 
direction of a world-community in wffiich men may go where they 
will for trade and enjoy the same security of person and property 
as at home. A common, “civilized” standard of justice would re¬ 
duce the risks and costs of commerce. 

The large dissenting minority revealed at The Hague, in 1930, 
will make it difficult for future arbitral bodies to apply the abstract, 
“civilized” standard. If it takes a general consensus to make a rule 
of international law, seventeen negatives would seem fatal. Unless 
the contrary is agreed upon in the arbitral convention, the less 
exacting criterion would alone appear to be applicable. It would, 
therefore, be well in future conventions to specify the abstract, 
“civilized” standard, if that is intended. 
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(i) Exhaustion of Local Retnedies 

There is a broad consensus on the principle that a State may 
not be held liable for injury to an alien unless all remedies locally 
available have been exhausted. If any judicial or administrative 
recourse provided by the State in which the injury occurred has been 
left untried, international tribunals will non-suit the claimant 
State.®® This is true whether the wrong complained of has been 
done by an official or by a private person. I shall attempt to show 
how this rule, properly interpreted and applied, would eliminate 
much of the confused and controversial detail surrounding the 
subject of State responsibility. 

Failure to obtain satisfaction locally may be due to either of two 
general reasons. The judicial and administrative organization may 
provide no recourse for the type of claim pressed j or the pro¬ 
cedure provided may have been blocked by public authority or 
vitiated by partiality or incompetence. These eventualities are 
both properly included in the concept of denial of justice, though 
voluminous argument will be found in the textbooks, and even in 
arbitral awards, for narrowing this term.®^ In the first hypothesis, 
the State has perhaps failed to establish and maintain an adminis¬ 
tration of justice which is normal elsewhere, and the question of re¬ 
dress may ultimately depend upon whether this standard, or only 
that of equality with nationals, is applied. In the second, the State 
is hardly likely to take refuge in the defense that incompetence or 
partiality in the administration of justice is the common lot of its 
nationals and therefore not to be complained of by an alien. The 
plaintiff’s problem here will be to establish, not the error in the appli¬ 
cation of local law (for international tribunals do not act as courts of 
appeal correcting mere errors in national courts), but the clear inter¬ 
vention of improper influence or unmistakable incompetence.®® 

There are two stages, then, in the development of a situation in 
which a State will be bound internationally to make amends for an 
injury to an alien. First, a wrong must have been donej second, it 
must have proved impossible for the sufferer to obtain satisfaction in 
the country where the wrong occurred. In some circumstances, the 
State may be to blame for the original wrong, as where it has failed 
to provide due police protection for a threatened foreigner j in others, 
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its only fault may be that a wrong which it could not have been ex¬ 
pected to prevent was not fairly investigated and fair compensa¬ 
tion to the victim or punishment to the wrong-doer meted out. But 
the fact that the State is held liable internationally only if it has 
failed to provide conditions under which due redress can be obtained, 
surely means that such failure is the sole international tort under the 
heading of responsibility for injuries to aliens. 

This, it is submitted, is the true effect of the arbitral derisions in 
this field. States are held liable only for denial of justice, whether the 
original act in the chain was that of a private individual, a municipal 
officer, or an immediate agent of the State. And denial of justice, to 
repeat, means failure to provide conditions under which due redress 
is obtainable. 

This formulation has the advantage of abolishing all difference be¬ 
tween acts of private individuals and that of officials. The common 
assertion that the State is directly liable for the latter and only in¬ 
directly liable for the former is incompatible with the principle 
admitted by the same writers that, in either case, liability in the 
international sense arises only after all local agenries have failed 
to give reasonable redress.’" This inconsistency is not remedied by 
describing the denial of justice, following the act of an official, 
as a “confirmation” of the wrong done by the State through that 
official. For if the official’s act was already an international tort by 
the State, why need it await confirmation to produce a liability 
actionable against the State? 

The equality standard implies that, in order to obtain compensa¬ 
tion for injury suffered by one of its nationals abroad, a State must 
prove discrimination against him as a foreigner. It would have no 
cause of complaint if a foreign State has no procedure for dealing 
with the type of injury suffered in a given case. Thus if, in a given 
country, no action is possible against officials of a certain rank for 
refusal to perform their office or for prejudice, corruption, or in¬ 
efficiency, then, if the equality principle prevails, a State will be 
unable to press any legal claim for its national arising out of such 
offirial conduct. This would reduce the scope of liability below the 
level actually maintained in the arbitrations hitherto held. Without 
any clear definition, the standard which has prevailed in those 
arbitrations has been the abstract one requiring that States must not 
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fall below a vaguely conceived decent norm in the institutions and 
procedures designed for the protection of the individual. The 
equality standard leaves the individual exposed to the vagaries of 
different value>systems. It is therefore difficult to understand how 
the champions of a world-society expressed in terms of universal 
human rights can espouse any but the abstract, “civilized” standard. 
Yet those very Latin American countries that stood out firmly 
against this standard at The Hague are now the most eloquent 
advocates of an international code of essential human rights. 

The proceedings of courts and commissions dealing with claims 
for injuries to aliens have been marked by great confusion touching 
the nature of the wrong done, the interest affected, and the measure 
of damages. Cases involving what are mainly public interests have 
been treated in the same way as those where the interest is essen¬ 
tially private. It has been declared by no less an authority than 
the Permanent Court of International Justice that the damage 
suffered by the individual is a proper measure for assessing the 
compensation due to his State.”® Why? Probably because the State 
which makes an international issue of the injustice suffered by its 
national has traditionally been seeking nothing but satisfaction 
for him. But is that individual satisfaction identical with the inter¬ 
est of the State in the maintenance of respectable standards of justice 
by its fellow members in an international community? Pecuniary 
damage to a national abroad is not obviously a diminution in 
national wealth, nor does injury to his body or reputation obviously 
lessen the strength or prestige of his State. The historical fact is 
that the State has, in these cases, arranged to act as agent of the 
individual in obtaining satisfaction for his wrong, the individual 
being prevented from acting for himself in the international forum, 
diplomatic or arbitral, by the unwillingness of sovereign States 
to be called to account by anything less than another of the same. 
For this unwillingness, a species of legal justification has been 
found in the doctrine that individual human beings are not persons 
in the law of nations and have therefore no locus standi as against a 
foreign State. The typical procedure having been fixed in this man¬ 
ner, doctrine and practice have failed to develop an appropriate way 
of dealing with cases where the interest directly affected is not in¬ 
dividual but collective. 
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The decisions show a continual oscillation from personal victim 
to State in the analysis of the wrong done, the imputation of fault, 
and the assessment of damages. This is easily demonstrated by 
an examination of a few typical cases. 

In 1926, the United States was claiming twenty-five thousand 
dollars from the Mexican Government for loss and damage suffered 
by Laura Janes on account of the murder of her husband.®^ The 
commission set up by the two countries to dispose of such claims 
found that Janes ‘Vas deliberately shot and killed ... by Pedro 
Carbajal,” a discharged employee of the mining company at El 
Tigre, Mexico, of which Janes was superintendent. No one con¬ 
tended ‘^either that the Mexican Government might have pre¬ 
vented the murder ... or that it acted in any other form of 
connivance with the murderer.” The Government's sole delinquency 
consisted in “not having measured up to its duty of diligently 
prosecuting and properly punishing the offender.” Some dilatory 
and ineffective steps had been taken toward his apprehension, but 
he had never been brought to trial. The commission found that 
lack of diligence on the part of officials and authorities had been 
established by the evidence. What then should be the measure of 
damage? 

Since the Mexican Government was not liable for the crime itself, 
it could not be called upon to pay for the resulting loss to the vic¬ 
tim’s family. It should pay only the damage resulting from negli¬ 
gent failure to prosecute. What was this damage and who suffered 
it? At one point, the commission observed that if Carbajal had been 
apprehended Mrs. Janes would have been able to sue him civilly. 
But no attempt was made to assess damages on this score, probably 
because, as the commission itself subsequently admitted, no pecuniary 
reparation could have been exacted from him in any event. The 
only basis the commissioners could find for an award was the in¬ 
dignity done to the relatives by the failure to punish the murderer, 
their grief, and “the mistrust and lack of safety resulting from 
the Government’s attitude,” if indeed (and this is not clear) the 
mistrust and insecurity referred to was that of the family and not 
of some wider group. The conclusion reached was that “an amount 
of $12,000, without interest, is not excessive as satisfaction for the 
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personal damage caused the claimants by the non-apprehension and 
non-punishment of the murderer of Janes.” 

Logically, since the United States was claiming for loss and 
damage suffered by the family on account of the murder, the 
commission should have dismissed the case when it found that the 
Mexican Government was in no way responsible for the crime itself, 
unless it was prepared (as it was not) to hold that official laxity 
had prevented Mrs. Janes from obtaining reparation of her pecu¬ 
niary loss. In fact, either because it wished to give a substantial 
solatium to the widow and her children, or because it felt bound 
to signify in a material w'ay its disapproval of the Government’s 
conduct,it awarded damages arising, it found, out of the distinct 
delinquency of failure to prosecute. This was not the basis of the 
United States claim. 

In assessing these damages, the commissioners examined solely an 
assumed interest of Mrs. Janes and her children, who were not 
parties before them, and arrived at the arbitrary equivalent of 
twelve thousand dollars. It is true that they could, and did, sup¬ 
port such an award by reference to previous arbitral decisions, 
adding one more episode to a history of confusion. They had 
rendered some service in distinguishing between responsibility for 
the crime itself and for mere failure to prosecute. They might 
have inaugurated an era of clarity by addressing themselves next 
to the question suggested above, namely—What is the real nature 
of the harm done by this failure and who suffered it? Such an in¬ 
quiry might have led to the conclusion that the only wrong done 
was to a collective interest of all States whose nationals might find 
themselves in Mexico, and that on the analogy of crime under 
municipal law the appropriate redress would be a penalty. Or, if 
the commission shrank from the idea of a penal award against a 
State, it might have attempted to measure in pecuniary terms the 
interest of the State in the efficient administration of justice in a 
foreign country to which its nationals may travel on their lawful 
occasions, and the degree in which that interest had suffered in the 
specific case. Surely in one of these areas, rather than in any fancied 
hardship suffered by the relatives from the denial of retribution, is 
to be discovered the real nature of the harm done by negligent 
prosecution. The calculation of a suitable penalty or of compensa- 
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tion would have been no more difficult than determining the mone¬ 
tary equivalent of indignity, grief, and insecurity. True, the com¬ 
mission would still have been acting on a claim not strictly pre¬ 
sented to itj but, since it was already doing this, it might have 
profited by the opportunity to set a rational precedent. This might 
have gone some way to induce governments, in future, to present 
such claims in terms of a collective interest, whether their own or 
that of States in general. 

We turn next to two cases involving questions of waiver and of 
negligence in pressing a claim (laches), which came before the 
Anglo-American Pecuniary Claims Tribunal. 

The “Tattler” was an American fishing schooner arrested by 
Canadian officials and detained for six days at Liverpool, Nova 
Scotia, on a charge of violating the Anglo-American treaty of 1818 
and the Canadian statute on fishing by foreign vessels. The fine of 
five hundred dollars imposed by the Canadian authorities was 
paid under protest} but no reservation was attached by the owners 
to their waiver of all claim “before any court or tribunal in respect 
to said detention ... or for loss or damage in the premises.” In 
consideration of this waiver, the schooner was released.*^ 

When the case was brought before the Claims Tribunal, that 
body held that the owners’ waiver deprived the United States of 
all cause of action. Yet, if the person before the tribunal was 
solely the United States and if the cause of claim was a ^nolation of 
the right of the United States to have its citizens secure from 
wrongful action on the part of foreign officials, the waiver was surely 
irrelevant. The owners could not waive a claim which was not 
theirs. The American agent pressed this argument, but failed to con¬ 
vince the tribunal. 

In 1926, the same tribunal rendered its award in the case of the 
Cayuga Indians. By treaties of 1789, 1790, and 1795 the State of 
New York had undertaken to pay an annuity to the Cayuga Nation 
in return for ceded lands. One group of the Cayugas had migrated 
to Canada in the war of 1812 and no payment had been made to 
them since 1810. Since that time, they had asked the British Gov¬ 
ernment to press their claim with the United States on many 
occasions, but no action was taken until 1899, when the British 
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Minister at Washington called the State Department's attention 
to the matter.®^ 

When the claim finally came up for arbitration, the American 
agent argued that the British Government's long delay constituted 
laches and should be held to bar any demand on its part. The arbiters 
admitted the demandant State’s fault, but, in spite of their own 
previous declaration that ‘‘this Tribunal is constituted by virtue of 
a treaty between the United States and Great Britain and can 
recognize no other parties to the controversies before it,” they went 
on to decide that . . dependent Indians, not free to act except 
through the appointed agencies of a sovereign which has a com¬ 
plete and exclusive protectorate over them, are not to lose their 
just claims through the laches of that sovereign.” Accordingly, the 
tribunal awarded one hundred thousand dollars, not to the Indians, 
of course, but to Great Britain. The decision is to be commended 
for its humanity, but it may be worth while to point out that another 
body of arbiters, more sensitive to the demands of consistency, 
would be likely to dismiss such a case. In this type of claim, unlike 
that in the Janes case, the interest affected is essentially private, 
not public, and the risk of miscarriage of justice could be reduced 
by recognizing the injured human beings themselves as the plaintiff 
parties before the court. 

In many cases arising under the heading of responsibility for 
injuries to aliens, the chief sufferer is obviously the individual victim 
of the wrong, or some relative who has been refused indemnity for 
the death of that victim and the resultant loss of support. The im¬ 
mediate object of the international proceedings is to obtain compen¬ 
sation from the State that has allowed a denial of justice to occur. 
The records of proceedings show that these essential facts keep 
pushing up through the artificialities of form which make States 
the sole parties before the tribunals. Procedure would be clarified 
by allowing the individual to present his own case, frankly adopting 
a legal formulation which would make the cause of action the de¬ 
fendant State’s failure in a duty owed to the alien himself. This 
would not be an entirely new departure in international relations. 
The Treaty of Washington of December 20, 1907, which set up 
the Central American Court of Justice, permitted individuals to 
bring before the Court complaints against States other than 
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their own.®® The individual appears as a party before the Canadian- 
American International Joint Commission j ®® and that was also the 
rule in the Mixed Arbitral Tribunals set up under the treaties of 
peace following the first world war.®^ The Arbitral Tribunal of 
Upper Silesia handled with success many claims prosecuted by 
private persons whose personal and property rights were affected by 
the division of Upper Silesia between Poland and Germany.®® 

The objection that allowing individuals to summon foreign 
States before international agencies would multiply frivolous com¬ 
plaints is a superficial one easily met by a simple screening device. 
As a frifna facie guaranty of the seriousness of his claim, the in¬ 
dividual may be required to obtain the permission of his own State 
before proceeding. This is the method employed in cases coming 
before the Canadian-American International Joint Commission. 
It does not prevent the individual from appearing as litigant, and 
this is the essential point if the confusions of the traditional pro¬ 
cedure are to be avoided. 

Admitting that the State has an interest in the treatment accorded 
its nationals abroad, that interest in many cases would be ade¬ 
quately served by direct compensation to the wronged individual. 
When special damage to the State as a whole can be shown, as 
when officials have been assaulted or insulted, or when there has 
been discrimination impeding beneficial commercial relations, then 
the State may well proceed as sole or joint plaintiff. The rational 
way of calculating compensation would then be to estimate the value 
of lost services, diminished revenue, or any other detriment trace¬ 
able to the tort of the defendant State. In some cases it should be 
acknowledged that the appropriate sanction is a penalty, for ex¬ 
ample where the essence of the wrong is an affront to the symbols of 
statehood. If indeed the notion of a society of States, or a universal 
society of individuals, is to be implemented, there will be many 
instances where a penalty will be the most fitting sequel to the 
failure of a particular State to make good its duty to that society. 
Among cases to be treated in this way, might be those in which, as 
in the Janes case, no direct material damage has resulted from the 
default with which the State is charged. A useful precedent is to 
be found in the award rendered in the Canadian-American dispute 
concerning the vessel ^^Pm Alone,” which has been referred to in 
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an earlier chapter.®® There, in addition to assessing compensation 
for damage suffered by the captain and crew through the sinking of 
their craft, the commission recommended that the United States 
should formally acknowledge the illegality of the sinking, apologize 
to His Majesty’s Canadian Government, and, “as a material amend 
in respect of the wrong” should pay $25,000 to that Government. 

To sum up the argument of this section, the traditional inter¬ 
national procedure in cases of injury to aliens has mingled in one 
hodge-podge what are essentially different claims by different 
claimants. In one and the same decision the interest adjudicated ap¬ 
pears at one time as that of an individual, at another as that of a 
State, at yet another as that of all States. A partial remedy for this 
confusion can be found in permitting the individual to plead as 
party where his is the main interest involved. But to clear it up en¬ 
tirely, a further development is necessary. This would consist in 
authorizing international agencies dealing with these matters to 
impose penalties in appropriate cases. Like the prosecutor in criminal 
proceedings, the government laying the complaint might then be 
regarded as representing a common social interest. 



IX. Immunities 

General 

PRESENT international consensus accords broad exemptions from 
territorial jurisdiction to foreign States, their Heads, their diplo¬ 
matic representatives, and their property. These exemptions are 
now uniformly attributed to the sovereign independence and equal¬ 
ity of States, while the immunities of kings, presidents, and diplo¬ 
matic agents are derived from the special respect due to the group 
entity of which they are organs. Historically, however, the im¬ 
munity of States and their property emerges last. It is indeed a re¬ 
cent phenomenon. 

The ambassador was the first to be accorded special liberties and 
protections, and his privileges go back to remote antiquity. Next 
comes the personal sovereign; but his position was much later in 
demanding attention. Bynkershoek, writing in 1721 and driven by 
the paucity of precedents to his second source of international law, 
namely a priori reasoning, relies mainly upon the immunities of am¬ 
bassadors to establish the immunities of princes.^ He has to argue 
that since the immunities of ambassadors are well established in 
practice, and since they are granted because ambassadors represent 
their sovereigns, it would be absurd to grant the mandator less 
privilege than the mandatory. Similarly Vattel, writing thirty-five 
years later, can only say of the prince that he is entitled to all the 
rights of the ambassador." There was apparently, still, little rele¬ 
vant practice to cite in the matter of visiting monarchs. At any 
rate Vattel adds no precedents. 

The immunities of States as such, and of their property, figure 
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Still less than those of sovereigns in the literature of international 
law prior to the nineteenth century. Indeed, the subject is not 
directly touched. This is entirely comprehensible so long as the State 
is identified with its ruler. The nearest Bynkershoek comes to the 
matter is a passing reference to money owed to the Republic of 
Venice and attached by an Amsterdam merchant, to the great but 
fruitless indignation of the Republic.'* But we might have expected 
Vattel, with his clear-cut theory of the State as a juristic person of 
which the ruler is only an organ, to deal with the position of that 
juristic person in foreign courts. He does distinguish between the 
property of the State and private property in connection with con¬ 
quest, which, he says, does not affect private title.^ In another pas¬ 
sage, he speaks briefly of rights conceded by one nation in its ter¬ 
ritory to another. Various sovereigns in the Indies, he says, have 
granted the right to establish trading stations, ports and fortresses 
in their realms, and such rights are part of the grantee’s property 
and must be respected like his ancient possessions.® But of any im¬ 
munity of States from suit, or of their property from seizure, he 
says nothing specific. It is, of course, likely that both Bynkershoek 
and Vattel would have taken the same position in the matter as in 
regard to princes. The point is that the topic is ignored. Vattel was 
famous for his discussion of maritime war, but the immunities of 
ships of war in friendly foreign ports apparently do not interest 
him. If the immunities of States and their property had seemed im¬ 
portant to him, he might have been expected to discuss the question 
in this context. 

Because of the historical order of development, and because 
doubts respecting the position of States and sovereigns are some¬ 
times resolved by analogy with the norms applied to diplomatic 
agents, I propose to deal first with these, passing on later to States 
and Heads of State. At the end, by way of summary and conclu¬ 
sions, I shall attempt to define the present trend and to connect it 
with the changing structure and theory of political organization. 

Diplomatic Agents 

The sixteenth- and seventeenth-century writers did not lack clas¬ 
sical doctrine and practice upon which to base their precepts on the 
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treatment of ambassadors. Modern anthropology has confirmed 
ancient legends about the sanctity of envoys negotiating on behalf 
of primitive societies, and the histories of early civilizations are 
rich in instances of the immunity granted even to the spokesmen of 
an enemy.® Cicero already has the explanation that ambassadors 
carry with them the majesty of the Republic.^ The remarkable thing 
is that, notwithstanding the strong support of ancient authority. 
Renaissance doctrine in this field was little, if at all, ahead of prac¬ 
tice. 

In his book. The Exterritoriality of Ambassadors in the Sixteenth 
and Seventeenth Centuries^ Professor E. R. Adair has been able to 
show that Pierre Ayrault (1576), Hugo Grotius (1625) and Rich¬ 
ard Zouche (1657) were the only prominent writers who asserted 
an immunity from criminal jurisdiction as complete as actual prac¬ 
tice gave to ambassadors. The author accounts for the discrepancy 
by the a priori and imitative nature of the theoretical works, and 
the failure of writers to discover and take into account what was 
actually happening in the relations of States.® 

As far as criminal jurisdiction is concerned, the position attained 
by the beginning of the eighteenth century may be stated on the 
authority of Bynkershoek, in whose work doctrine caught up with 
practice. Diplomatic agents, this president of the Court of Holland, 
Zealand, and West Friesland holds, may not be arrested, held in 
detention, or tried for crime. If they resort to violence against in¬ 
dividuals or stir up revolution against the receiving State, all neces¬ 
sary measures may be taken to re-establish and preserve order, even 
though successful defense may require that an ambassador be forc¬ 
ibly deported or slain. But where the safety of the State is not im¬ 
mediately at stake, an offending minister should be referred to his 
sovereign for recall and punishment. Bynkershoek admits that there 
are theoretical arguments against some of these views and that in 
many instances his precepts have been violated j but he maintains 
that both reason and the balance of practice are on his side.® 

This statement of doctrine and practice is fully confirmed by 
Vattel, and he, like Bynkershoek,^® attributes the immunities of the 
ambassador, not to any sacredness of his person, but to the inde¬ 
pendence which his office demands, to the necessity of diplomatic 



IMMUNITIES 


192 

intercourse in the society of nations, and the tadt conventions be¬ 
tween sending and receiving sovereigns.^^ 

In regard to civil jurisdiction, the position was less clear, and 
here, in the main, doctrine was marching in its usual place ahead of 
practice. Grotius, lending his great authority to the already exist¬ 
ing fiction of extraterritoriality, begins with the general assertion 
that ambassadors are not subject to the dvil laws of the country to 
which they are sent and must be free from coerdon exercised di¬ 
rectly on their persons or through things necessary to their office. 
Their movable property is, therefore, not to be seized. If they re¬ 
fuse to pay their debts, friendly pressure is to be brought upon 
them, and, if this fails, upon those that sent them. But Grotius ap¬ 
parently did not regard proceedings against immovables as coercion 
exerdsed through things needed by the minister, and his text ac¬ 
cordingly leaves any land owned by an ambassador, in the country 
where his mission lies, open to attachment for debt. Then comes a 
statement which leaves us in some doubt as to the final position 
which the author intended to take. This is to the effect that in 
the last resort the measures usual in the case of absent debtors may 
be employed.’“ Later in the same century, Wicquefort accepts the 
statement of Grotius without the ambiguous qualification last men¬ 
tioned, adding that exemption from civil jurisdiction follows a 
fortiori from exemption from criminal prosecution.’’’ 

In the next century, Bynkershoek takes substantially the same 
stand, supporting it with an optimistic assertion about practice. “As 
for civil causes,” he writes, “I venture to say that in litigation about 
debt, summons to give evidence, and other matters of the sort, there 
is no European nation, or at least I know of none, that subjects en¬ 
voys to the ordinary jurisdiction.” He goes on to declare immune 
from seizure everything, movable or immovable, used by the am¬ 
bassador in the performance of his duties. Moreover, when any 
question arises as to the inclusion of a particular thing in the cate¬ 
gory of “supplies and equipment,” there should be a presumption 
in favor of the ambassador. But anything clearly outside this cate¬ 
gory is subject to attachment, the distinction apparently made by 
Grotius between movables and immovables being expressly rejected. 
Bynkershoek argued that proceedings against property not necessary 
to the envoy in his office were not a violation of the sanctity of his 
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person or a restriction upon the liberty necessary to the efficient 
service of his sovereign. He further maintained that once such 
property had been attached in countries where jurisdiction might be 
established over an ordinary debtor by the seizure of assets within 
the territory, the envoy himself might legally be summoned, and, 
whether or not he appeared, creditors’ claims satisfied. Here Byn- 
kershoek seems to be spelling out the implications of the ambiguous 
addendum of Grotius to the effect that the same steps may be taken 
as against an absent debtor. Bynkershoek, however, appears to re¬ 
gard this as normal procedure, whereas Grotius presents it as a last 
resort.’® 

What Bynkershoek’s elaborately balanced statement amounts to is 
that the diplomatic agent must be free from personal constraint, in 
so far as is consistent with order and the safety of the State, that 
the equipment and supplies necessary to him in the performance of 
his duties must be left entirely at his disposal, but that, with these 
exceptions, his property is subject to ordinary procedure. 

Once again Vattel echoes Bynkershoek’s views. On the subject of 
immovables he is a little more explicit than his predecessor. They 
are not ordinarily owned by the envoy in his official capacity, nor so 
closely attached to his person that, like his person, they can be 
deemed extraterritorial. But if the envoy privately owns a house 
and occupies it while carrying out his mission, no proceedings may 
be taken which would restrict his use of it for offidal purposes.’® 

Bynkershoek devotes a chapter to the merchant-ambassador. He 
deplores this combination of functions, but finds it too common and 
too intimately related to the human preoccupation with personal ad¬ 
vantage to be successfully combated. And here he is critical of the 
Court of Holland for too narrow a restriction of the diplomatic 
immunities. The Court had taken the view that everything done 
by the ambassador as a trader, as well as all property connected with 
his trading ventures, should be held subject to ordinary jurisdiction. 
Bynkershoek refuses to make any distinction between the position 
of the trading and non-trading envoy. Neither may, in his opinion, 
be summoned directly into court. But the indirect compulsion 
achieved through the attachment of property not necessary for ful¬ 
fillment of the diplomatic mission is legitimate in the case of 
either.” Vattel, much more briefly, says the same thing. Even more 
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than Bynkershoek, he deplores the practice of operating as a trader 
while serving as diplomatic agent. But, he says, one cannot institute 
proceedings directly against even the trading ambassador j one can 
only oblige him indirectly to respond by seizing his commercial 
effects.^® 

Against the developing theory of the subject may be set the facts: 
(a) that in 1675 Wicquefort, author of the learned and garrulous 
UAmbassadeur et ses Fonctionsy and, at that time, Minister Resi¬ 
dent of the Duke of Luneberg at The Hague, was arrested and con¬ 
demned to life imprisonment, with confiscation of property, for 
communicating official secretsj {b) that, in 1723, the Swedish 
Minister to Prussia was arrested and kept in custody for refusing 
to pay a saddler’s bill; and (^r) that, as late as 1771, Baron de 
Wrech, Minister Plenipotentiary of Hesse-Cassel, was served with 
a claim in Paris and refused his passports until the Landgrave un¬ 
dertook to pay his debts. This evoked a joint protest from the diplo¬ 
matic corps in Paris, which condemned the government’s act as a 
violation of the law of nations.^^ The position in England was better 
than this only because Peter the Great’s vigorous protests over the 
arrest of his ambassador in London for debt had brought about the 
enactment of 7 Anne c. 12 (1709). This statute, which served as a 
model for the United States Act of Congress of 1790 on the same 
subject (R.S. 4063-4064), had much influence on the course of 
general practice. It declared null and void any legal process whereby 
the minister of a foreign State or member of his household or suite 
might be arrested or imprisoned, or their goods attached. Persons 
suing out or executing such process ^^shall be deemed violators of 
the laws of nations, and disturbers of the public repose, and shall 
suffer such pains, penalties and corporal punishment, as the said 
lord chancellor, lord keeper, and the said chief justices, or any two 
of them, shall judge fit to be imposed and inflicted.” 

Theory and practice in the matter of diplomatic immunities now 
stand, in the main, at the point reached in the work of Vattel. He 
and Bynkershoek and Grotius have been repeatedly quoted in gov¬ 
ernmental discussions and judicial proceedings in this field, and 
their opinions have clearly influenced the conduct of States. Prac¬ 
tice has moved into more regular conformity with their precepts. 
They also fixed the theory of the subject in a mold which it still 
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retains. Differences of detail even now survive both in doctrine and 
in practice, but the general pattern of thought and action was 
already formed by the end of the eighteenth century. 

This is easily confirmed for the nineteenth century, on the doc¬ 
trinal side, by reference to the widely recognized authority of Georg 
Friedrich von Martens. In the third edition of his Precis du Droit 
des Gens Moderne de VPlurofey published at Gottingen in 1821, 
and described in its subtitle as Fonde sur les Traites et PUsagCy 
von Martens describes the existing position of theory and practice. 
His statement may be summed up as follows: 

(a) The liberty necessary for execution of the diplomatic mission 
demands immunity from criminal jurisdiction. This principle, how¬ 
ever, does not deprive the State of the right to adopt any measure 
essential to its safety. Whenever necessary, it may therefore apply 
constraint measured to the circumstances, not as an exercise of 
jurisdiction, but as a means of self-defense. If an envoy commits 
ordinary crimes, the States of Europe limit themselves to demand¬ 
ing his recall. But if he attacks the State itself, and the danger is 
urgent, his person may be seized and held until the danger passes.^^ 

(b) It is not laid down clearly in the strict and universal law of 
nations that the minister is exempt from all civil jurisdiction of the 
State where he resides. But, in virtue of the extraterritoriality 
founded upon the customary law of nationsy his person is entirely 
immune from such civil jurisdiction, and is answerable solely to 
the courts of his own sovereign. Three exceptions only are admitted: 

(1) where the minister was, when appointed, a subject of the State 
in which he serves, and that State has not renounced its jurisdiction; 

(2) where he is also in the service of the receiving power; (3) 
where he accepts jurisdiction, particularly when he appears as plain¬ 
tiff and must, consequently, submit in case of appeal or counter¬ 
claim. 

(c) Debts, whether contracted before or in the course of his mis¬ 
sion, cannot justify seizure or other acts of jurisdiction against his 
person. 

(d) All the minister’s movable goods which do not manifestly 
belong to him in a capacity other than that of minister (e.g., as a 
merchant or as a testamentary executor) are exempt from civil juris¬ 
diction and seizure. Immovable property is not exempt.*® 
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It will be observed that, save in regard to movable goods, where 
he is more generous, the views of von Martens coincide with those 
of Bynkershoek and Vattel. 

Turning now for a glance at nineteenth-century practice, it may 
be well to select the development in France, where, as we have seen, 
a minister plenipotentiary was served with a claim and refused his 
passports, in 1772, until his sovereign promised to pay hisi debts. 
The decree of the National Convention, 13 ventose, year 2 (1793- 
1794), marking a sharp reaction against such measures, reads thus: 
‘^La Convention nationale interdit a toute autorite constituee d’at- 
tenter en aucune maniere a la personne des envoyes des governe- 
ments etrangers; les reclaimations qui pourraient s’elever centre eux 
seront portees au Comite de salut public qui seul est competent pour 
y faire droit.” Save that the Minister of Foreign Affairs now takes 
the place of the Committee of Public Safety, this law is still in force 
in France. 

How the law works is well illustrated by a case before the Court 
of Cassation in 1891.^® Two years earlier the Civil Tribunal of the 
Seine had condemned the counselor of the Belgian Legation in 
Paris to pay a sum of money due on the rent of an apartment. The 
Minister of Justice directed the Procurator General to appeal to 
the Cour de Cassation for annulment of this judgment. Accompany¬ 
ing the appeal was a short history of the development of diplomatic 
immunities in Europe, in which, incidentally, the Procurator Gen¬ 
eral cited with disapproval the action taken in 1771 against the 
Minister of Hesse-Cassel. He was able to show that since that time 
the French courts, acting in conformity with the previously men¬ 
tioned decree of the National Convention and with the overwhelm¬ 
ing weight of international doctrine, had refused to assume juris¬ 
diction over foreign envoys. In the result, the Court of Cassation an¬ 
nulled the offending judgment of the Seine Tribunal. 

Two cases in England, near the middle of the century, display a 
tendency to go further than the international consensus demands in 
the matter of diplomatic immunities. This extra delicacy is due to 
the wording of the statute of Queen Anne. 

Taylor v. Best (1854, 14 C. B., 487) was “an action brought by 
the plaintiff against the four defendants as directors of a society 
alleged to have been formed in Belgium for working the Royal 



IMMUNITIES 


197 

Nassau Sulphate of Barytes Mines ... to recover a sum of £250 
paid as a deposit on shares in the intended company.” Drouet, secre¬ 
tary of the Belgian Legation in London, was one of the defendants. 
He appeared in the early part of the proceedings but subsequently 
pleaded exemption. In his judgment, Chief Justice Jervis holds that 
an ambassador's privilege is not forfeited by engagement in trade, 
for it is only his servant who, by 7 Anne, c. 12, s. 5, loses his im¬ 
munity in this way. This opinion, however, was not necessary to the 
decision; for the Chief Justice took Drouet’s voluntary appearance 
as a waiver of immunity, not to be set aside by a later plea of im¬ 
munity. 

In the Magdalena Steam Navigation Co. v. Martin (L.R.Q.B., 
1859, PP* 310-3^5)? the Envoy Extraordinary and Minister Pleni¬ 
potentiary of Guatemala and New Granada was sued for money 
owed on a subscription to stock in the plaintiff company. Here was 
a case where Bynkershoek would probably have allowed property 
to be seized which was not necessary to the minister in the per¬ 
formance of his duties, and, following seizure, summons to the 
minister himself. But the English court had no rule for basing 
jurisdiction on seizure of goods. In the course of the action, this 
device was several times referred to as a peculiarity of procedure in 
civil-law countries. In his judgment, Lord Campbell, the Chief 
Justice, began by accepting the proposition that the defendant, in 
subscribing to the shares of a commercial company, “had done noth¬ 
ing to disentitle him to the privileges generally belonging to such 
public minister.” He also explicitly noted that the defendant had 
no real property in England, thus leaving open the possibility that 
a minister’s immovables might be attached in satisfaction of debt. 
Finally, he laid down a remarkably general rule: “It certainly has 
not hitherto been expressly decided that a public minister duly ac¬ 
credited to the Queen by a foreign state is privileged from all 
liability to be sued here in criminal and in civil actions; but we 
think that this follows from well established principles, and we give 
judgment for the defendant.” 

The English treatment of the diplomatic agent who engages in 
business is out of harmony with a general trend to refuse immunity 
in such circumstances. It is only one of various differences in na¬ 
tional views as to the extent of diplomatic privilege and the range 
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of persons entitled to them. The immunity of the servants of a 
mission continues to present difficulties. Even an excess of liberality 
over the common norm constitutes an undesirable difference, since 
it may set up exaggerated claims elsewhere or lead to odious com¬ 
parisons. It is not surprising, therefore, that theorists have continued 
to strive for greater uniformity. 

Among such efforts in the nineteenth century, that of the In¬ 
stitute of International Law deserves some notice. The scholarly 
and sometimes political eminence of the membership of that body 
has won more than average respect for its resolutions. At its Cam¬ 
bridge meeting in 1895, the Institute adopted a series of “Regula¬ 
tions” on diplomatic immunities.^^ These stipulate inviolability, not 
only for the public minister and the official personnel of his mission, 
but also for the unofficial personnel. Any unofficial personnel, how¬ 
ever, who belong to the country where the mission is, enjoy this 
inviolability only when in the diplomatic residence. Inviolability is 
also stipulated for everything necessary in the performance of the 
mission’s duties, such as personal effects, papers, archives, and cor¬ 
respondence. By inviolability, the Institute probably means freedom 
from any such interference as would seriously impede the per¬ 
formance of diplomatic duty.^® 

Official members of the mission, together with their families, are, 
furthermore, exempt from the jurisdiction of all civil and criminal 
courts of the receiving State, remaining subject only to the courts of 
their own country. But no national of the receiving State has the 
benefit of these immunities. Moreover, it is expressly laid down 
that no immunity may be claimed in proceedings resulting from 
engagement in a business or profession, or in real actions relating 
either to movables or immovables situated in the receiving country. 

Thus, the Institute comes out squarely against the views ex¬ 
pressed in English courts concerning the effect of engaging in non- 
diplomatic activities, and against the distinction which they, like 
Grotius, seem inclined to make between movable and immovable 
possessions. In the matter of property, the stand taken by the In¬ 
stitute is supported by the “Instructions to Diplomatic Officers of 
the United States” of March 8, 1927, that is to say, by the practice 
manual of one of the great powers. Chapter VII, Section 2, of the 
“Instructions” lays down the rule: “If a diplomatic representative 
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holds, in a foreign country, real or personal property aside from that 
which pertains to him as a diplomatic representative, it is subject 
to the local laws.” But nothing is said here of the effect of non- 
diplomatic, professional activity. Furthermore when, in 1932, the 
Harvard Research adopted a text permitting receiving States to re¬ 
fuse immunity in connection with such activity, it held that this 
“probably represents a modification of present practice, which ac¬ 
cords immunity from jurisdiction for all acts, whether official, pri¬ 
vate or professional.” ** This amounted to a finding that the position 
taken by the Institute of International Law in 1895, and con¬ 
firmed by it in 1929, was merely doctrinal and not a reflection of 
common usage. But actually there was little practice pointing unam¬ 
biguously in either direction. The Harvard Research relied exclu¬ 
sively, it seems, upon the English cases and upon one French case 
(Tchicherine et le ministere -public c. Pinet, 1867, Cour Imperiale 
de Paris, D. P. 67, 2, 123^ Raoul Genet, Traite de diplomatie et 
de droit diplomatique, Paris, 1931, p. 582), admitting at the same 
time that “the attitude of the French courts is not free from un¬ 
certainty.” 

Heads of State 

In the eighteenth century, there was so little recorded practice 
touching the position of foreign Heads of State vis-a-vis the local 
authorities that Bynkershoek and Vattel found it necessary to argue 
a fortiori from the immunities of ambassadors.’'® As Bynkershoek 
observes, the peregrinations of princes were rare, and their misbe¬ 
havior abroad happily still more soj whereas ambassadors and their 
suites were a constant and often troublesome phenomenon in the 
capitals of Europe. The argument that a principal must be granted 
at least all the privilege accorded to the agent representing him 
was thought to cover adequately the question of personal invio¬ 
lability. But when it came to property this kind of reasoning was 
less cogent. For the immunity from process conceded to movables 
and immovables actually needed for the performance of the dip¬ 
lomatic mission was not derived from the personal sanctity of the 
ambassador or the majesty of his State. It was a concession, rather, 
to the necessity of the diplomat as a go-between in the society of 
nations. No such necessity protected the property of a king or 
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president, unless he were present on official business and thus serv¬ 
ing the general interest of the same society in the intercourse of 
its members. 

So, while Bynkershoek held that foreign sovereigns might not 
be arrested and tried for crime or tort, or detained until they paid 
debts, he was equally firm in the view that their property, without 
distinction between movables and immovables, was subject to ter¬ 
ritorial jurisdiction. Moreover, property could be a trap for the 
sovereign himself. For in the tribunals of continental Europe at¬ 
tachment of property carried with it jurisdiction over the owner. 
Bynkershoek cites cases where Dutch courts not only attached as¬ 
sets belonging to foreign sovereigns and ordered execution upon it, 
but, in connection with such proceedings, issued summons addressed 
to the sovereigns themselves. Nor would he distinguish between 
property held or debts contracted in the sovereign’s private and 
public capacities. Where property had in specific instances been ex¬ 
empted from legal process, he held that the decision must be ex¬ 
plained as political rather than legal.’"* In this matter, moreover, 
Bynkershoek believed that he was not dependent on deductive rea¬ 
soning. “It has been established by the usage of nations,” he writes, 
“that property which a Prince has bought for himself in the domin¬ 
ion of another, or has acquired there by inheritance or any other 
title, is on exactly the same footing as property of private individ¬ 
uals and equally subject to burdens and taxes.” ’‘® 

In the first half of the nineteenth century' the picture is not so 
clear, at least not to the English jurist Phillimore. He affirms that 
at least the comity of nations exempts the movables (though not 
the immovables) of foreign sovereigns from jurisdiction, and that 
this distinction “would be placed, with the sanction of eminent jur¬ 
ists, among the rules of positive law.” The Swiss, Bluntschli, 
would exempt both the person and the movable property of the 
foreign sovereign from legal process, though, like Phillimore, he 
holds immovables entirely subject to jurisdiction.”® Hall makes 
an entirely different distinction, arguing that any property, movable 
or immovable, belonging to a sovereign as a private person is 
wholly open to legal process.*® 

In the courts, nineteenth-century decisions usually made Hall’s 
distinction, being careful to indicate that any exemption which they 
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were granting was an exemption of property owned by the sovereign 
in his public capacity.®* Yet in Mighell v, Sultan of Johore, a sover¬ 
eign was declared immune from jurisdiction in a claim for breach of 
promise where the cause of action was clearly a transaction totally 
unconnected with the public capacity of the defendant.®' This was 
a case where to allow the suit would have been to subject the Sul¬ 
tan personally, and not simply his property, to the English court. 
So the Court of Appeal denied jurisdiction, though the Sultan 
had been living incognito in England and only declared his position 
in order to escape trial. The same principle was adopted in Article 
333 of the Havana Code of Private International Law, 1928: 

The judges and courts of each contracting State shall be incompetent 
to take cognizance of civil or commercial cases to which the other con¬ 
tracting States or their heads are defendant parties, if the action is a 
personal one, except in cases of express submission or of counterclaims. 

There were, thus, two tendencies observable in the courts. One 
was to distinguish between obligations contracted as sovereign and 
those contracted as a private individual, holding the first exempt 
from, and the second subject to, local jurisdiction. The other was to 
forego any jurisdiction in personal actions, irrespective of the capac¬ 
ity in which the act complained of had been performed, while tak¬ 
ing jurisdiction in real actions. In England, where real actions were 
limited to interests in immovables, this would mean that only the 
immovable property of foreign sovereigns would be subject to legal 
process, whereas in continental Europe it would permit real actions 
against movables. As far as England is concerned, indeed, the lan¬ 
guage of Lord Esher in Mighell v. Sultan of Johore, where he re¬ 
iterates the principle of his judgment (as Brett, L. J.) in The 
Parlement Beige (5 P. D., 1880, pp. 214-215), and of Lord Sum¬ 
ner in Duf Develofment Com-pany, Ltd. v. Government of Kelan- 
tan (1924, A. C. 797), is so general as to suggest the exemption 
even of real property. After a review of English and foreign cases, 
Lord Esher had declared: 

The principle to be deduced from all these cases is that, as a conse¬ 
quence of the absolute independence of every sovereign authority, and of 
the international comity which induces every sovereign state to respect 
the independence and dignity of every other sovereign state, each and 
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every one declines to exercise by means of its Courts any of its territorial 
jurisdiction over the person of any sovereign or ambassador of any other 
state, or over the public property of any state which is destined to public 
use, or over the property of any ambassador, though such sovereign, am¬ 
bassador or property be within its territory, and therefore, but for the 
common agreement, subject to its jurisdiction. 

Forty-four years later we find Lord Sumner saying in the case 
against the Government of Kelantan: 

The principle is well settled that a foreign sovereign is not liable to 
be impleaded in the municipal Courts of this country, but is subject to 
their jurisdiction only when he submits to it, whether by invoking it as 
a plaintiff or by appearing as a defendant without objection. 

But the generality of these statements should be qualified by the 
language of the court in the Magdalena Steam Navigation Com- 
fany v. Martinj"'^ where I.ord Campbell, in dismissing an action 
for debt against a foreign diplomatic agent, was careful to note that 
the defendant had no real property in Etigland. 

The same two tendencies were and are observable in doctrine. 
At Hamburg on September ii, 1891, the Institute of International 
Law adopted a resolution embodying rules proposed by L. von Bar. 
These would exempt from seizure the movables (including horses, 
wagons, carriages and ships) belonging to a foreign Head of State 
and intended for his use or for the use of his suite. They would 
permit real actions asserting ownership or possession of immov¬ 
ables or movables claimed by a foreign Head of State, and personal 
actions against a foreign Head of State in his character as heir or 
devisee of an estate or as participant in a commerce or industry. 
Thus far the rapporteur was in harmony with continental doctrine. 
But in his next two rules he was consciously proposing an extension 
of territorial jurisdiction into a realm where opinion was much less 
settled. This was where he allowed action on contracts concluded 
and torts committed in the territory. Westlake protested against 
this extension, largely on the ground that where there was no at¬ 
tachable property within the territory execution of the judgment 
would be impossible. Nevertheless, the majority of Institute mem¬ 
bers participating in the discussion supported von Bar, and the reso¬ 
lution was voted.^^ 
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The high academic authority of the Institute was not sufficient 
to settle the question. When the question of selecting this subject 
as one ripe for codification came before the Committee of Experts 
of the League of Nations in 1927, M. Matsuda submitted a report 
showing sharp differences in doctrine and practice. The immunities 
which the parties to the Havana Code of Private International 
Law, 1928, grant each other are broader than those admitted in the 
practice of several European States and in much international 
doctrine.”® The differences which still persist are closely related to 
those existing in regard to the immunities of foreign States as jur¬ 
istic persons. Yet it is not entirely satisfactory to merge foreign 
States and foreign Heads of State in the matter of exemption from 
local jurisdiction as the Harvard Research does.®" The case of 
Mighell V. Sultan of Johore reminds us that Heads of State may be 
involved in transactions which are impossible for States as such. 
Are they to be dealt with like ordinary aliens in these circumstances? 
That is a question upon which differences still exist in doctrine 
and might well manifest themselves in practice. 

States 

The political theory of the modern age transferred the attributes 
of the personal sovereign to the personified State, and made the 
immunity of foreign Heads of State and diplomatic agents a deriva¬ 
tive of the independence and equality of all sovereign political 
communities. In so doing, it conferred upon foreign States and their 
property a broad exemption from jurisdiction. This exemption, to 
which an exception has long been recognized by the doctrine and 
practice of most countries in regard to immovables not employed for 
such public purposes as diplomatic representation, is now undergoing 
a process of attrition concomitant with the increasing participation 
of States in ordinary business enterprise. 

The competence of the national courts in litigation respecting 
immovables belonging to a foreign State or sovereign is not sup¬ 
ported by direct English or American judicial authority. We have 
even seen that the generality of the language used by certain Eng¬ 
lish judges seems to deny this competence. As far as the United 
States is concerned, the principles invoked by the Supreme Court, 
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when it held, in Georgia v. Chattanooga (1923, 264 U.S. 472), 
that Georgia could ‘^claim no sovereign immunity” from the ex¬ 
propriation of land belonging to it in Tennessee, might well be 
applied internationally. This, however, is conjecture. On the other 
hand, the competence has been too commonly asserted, without 
international protest, in the tribunals and legislation of other coun¬ 
tries, to be regarded as a violation of international consensus. There 
is a convincing weight of legislative, judicial, and doctrinal evidence 
to the effect that, for the trial of claims relating to lands and build¬ 
ings, the State cannot demand the immunity accorded it in other 
matters. 

In some of the countries which assert jurisdiction over immov¬ 
ables belonging to foreign States, execution of judgment upon such 
property is not permitted without the consent of the government 
concerned. Yet it cannot be said that any general consensus prohibits 
execution without consent. Italy and Czechoslovakia have both 
allowed it. This does not mean that premises used for diplomatic 
purposes may be seized under court orders, for they are protected 
by the special rules of diplomatic immunity. It does mean that, with¬ 
out waiting for the owner’s assent, such property as railway sta¬ 
tions, docks, or warehouses, owned by State A within the territory 
of State By may be seized and sold to satisfy judgment."*" 

The courts of some countries now deny exemption in any kind of 
transaction in which the foreign State has acted ]ure gestionis rather 
than jure imperii. The distinction is admittedly hard to draw, and 
perhaps signifies nothing more than a policy of restricting immunity 
to the type of activity judged proper to States before the second half 
of the nineteenth century. In any event it would appear to subject 
the State to foreign jurisdiction in respect of industrial, commercial, 
and financial operations of a sort traditionally carried on by private 
individuals or companies."*^ In Belgium and Italy, this development 
has gone so far as to assert the competence of national courts in 
claims arising out of the purchase of arms, munitions, and army 
supplies, where it would be easy ta classify the transactions as acta 
imperii.^ 

Here again, the courts of the United States and Great Britain 
have thus far stood out against innovation, cleaving to the principle 
that the sovereign State does not forfeit its immunity merely by 
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engaging in commercial operations/® Yet Great Britain was a party 
to the treaties of Versailles (Article 281), St. Germain (Article 
233), Trianon (Article 216) and Neuilly (Article 181), in which the 
former enemy powers surrendered their immunity in respect of 
trading operations} and the contemporary trend is shown by the 
resolution of the Economic Conference at Geneva in 1927 to the 
effect that “when a Government carries on or controls any commer¬ 
cial, industrial, banking, maritime transport or other enterprises, it 
shall not ... be treated as entitled to any sovereign rights, privi¬ 
leges or immunities from taxation or other liabilities to which similar 
privately owned undertakings are subject, it being clearly under¬ 
stood that this recommendation only applies to ordinary commer¬ 
cial enterprises in time of peace.” ** Moving in the same direction 
is the Convention for the Unification of Certain Rules Concerning 
the Immunities of State-owned Ships, Brussels, 1926, which would 
render universal the submission to jurisdiction of public vessels en¬ 
gaged in commercial transportation. This has been ratified by 
Belgium, Brazil, Chile, Esthonia, Hungary, Italy, Poland, Sweden, 
Germany, The Netherlands, Portugal, and Rumania.^® There are 
some indications that the countries of the British Commonwealth 
and the United States may fall in with the new trend. 

The Imperial Economic Conference of 1923 went on record as 
favoring the taxation of foreign-government trading enterprises.** 
This would involve submission to the national authorities, judicial 
or administrative, determining the incidence and amount of taxation. 

On the judicial side, the case of “The Cristina,” decided in the 
House of Lords in 1938, is worth noting on account of the views 
expressed by Lords Thankerton and Maugham. Because the ship 
was in the possession of the Republican Government of Spain for 
public uses, they assented to a decision denying jurisdiction} but 
they indicated dissent from the idea of immunity unaffected by 
commercial use.*’ 

In the Refublic of Mexico v. Hofmaity the United States 
Supreme Court upheld jurisdiction over a vessel which, though 
owned by the Mexican Government, was not in its possession and 
use. In a concurring opinion, Mr. Justice Felix Frankfurter held 
that the refusal or concession of immunity should not depend upon 
so “tenuous a distinction” as possession. He thought that, notwith- 
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Standing Berizzi Brothers Comfany v. S.S. Pesaro (271 U.S. 
562), ‘‘courts should not disclaim jurisdiction which otherwise 
belongs to them in relation to vessels owned by foreign govern¬ 
ments however operated except when ‘the department of the gov¬ 
ernment charged with the conduct of our foreign relations,’ or of 
course Congress, explicitly asserts that the proper conduct of these 
relations calls for judicial abstention.” And he pointed out that the 
immunity accorded in Berizzi Brothers Company v. Pesaro was 
not granted in response to a request from the State Department but 
that, on the contrary, when consulted in connection with that case 
the Department had replied as follows: “It is the view of the De¬ 
partment that government-owned merchant vessels or vessels under 
requisition of governments whose flag they fly employed in com¬ 
merce should not be regarded as entitled to the immunities accorded 
public vessels of war. The Department has not claimed immunity 
for American vessels of this character.”^** 

The Harvard Research lends its authority to the contemporary 
movement towards equalization of the position of States and private 
enterprises. Its draft convention (Article lO) would admit juris¬ 
diction over a foreign State as claimant to a succession or gift. 
Jurisdiction in the matter of gifts would be an advance beyond the 
1892 Resolution of the Institute of International Law. Article n 
of the draft goes on to declare the national courts competent in 
proceedings against a foreign State engaging in business.*** 

Conclusion 

The whole doctrine of exemption of ambassadors, sovereigns, 
and States from the liability to answer for their acts before the 
tribunals of foreign countries had its origin in the claim of central 
political authority to a panoply of extraordinary privilege and pre¬ 
rogative. This was considered necessary to ensure the respect essen¬ 
tial to orderly government. Two relatively recent developments are 
reducing these absolutist trappings. One is the increasing reliance 
of governments upon reason rather than awej the other is the 
growth of supranational administration of interests transcending 
national boundaries. As governments are drawn by popular demand 
deeper into the ordinary business of production and distribution, 
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the anomaly of special privilege for their agents and their property 
over private individuals engaged in the same type of activity is 
more and more resented. As organs of supranational administration 
are set up, the needs of efEcient management call for the subordi¬ 
nation of old-fashioned sovereignty to collective direction. Much 
distance has yet to be traversed before the State will take its place 
as a purely utilitarian sub-grouping in a world-society, but it is 
visibly losing its supernatural accouterments. 

A special reason, already invoked by Wicquefort and Bynker- 
shoek/" sustains the immunities of diplomatic agents. This is the 
practical value of diplomatic missions in the necessary intercourse 
of governments. There is still sufficient difference in the value- 
systems, the doctrines of government, and the legal institutions of 
the various States to justify a special regime for ambassadors and 
their suites. Moreover, conflicts of interest between States are still 
sufficiently sharp to expose aliens to the dangers of mob resentment. 
The special protection accorded diplomatic missions, and the degree 
in which they can afford asylum to threatened fellow nationals, may 
prevent such explosions of animosity from reaching a point where 
they require military intervention. Finally, the right of safe de¬ 
parture if war does break out is indispensable to the general main¬ 
tenance of diplomatic representation. 

Considerations of this order are sufficient to explain why no 
tendency to reduce diplomatic privileges has yet manifested itself, 
though the State itself is being assimilated to the private individual 
and group in relation to its property and transactions in foreign 
territory. 

The development and decline of exemptions from territorial juris¬ 
diction are both revealing in the light they throw on the growth 
and change of international consensus. Both manifest the influence 
of political and legal theorists in this process. There are, of course, 
material reasons why such influence might be expected to weigh in 
all relations of States. The most obvious is the fact that these 
theorists are extensively employed as regular officials or special 
consultants or representatives by all governments. Apart from such 
employment, they write books and articles which set out principles 
and arguments that may be invoked in the settlement of at least 
minor international conflicts. This is particularly true when the 
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literary product takes the form of resolutions, reports or draft con¬ 
ventions from associations of eminent jurists and political scientists. 
Grotius, Bynkershoek and Vattel, as well as the scholars who have 
followed or criticized them, have had a visible share in fashioning 
or qualifying the privileges of ambassadors, sovereigns, and States. 
So have such associations of scholars as the Institute of Internationa] 
Law. The output of the Harvard Research in International Law is 
a mine of precedents, learned opinions, and reasoned proposals. But 
the record also constitutes a warning to anyone inclined to see in the 
recommendations of single or associated academic authorities state¬ 
ments of the law as it is or will shortly be. The drastic limitation of 
immunities which would have resulted from general official accept¬ 
ance of the 1891 Resolution of the Institute of International Law 
has not yet taken place. 



X. War 

Bellum justum 

WE have seen how in Roman republican times questions regarding 
a just cause for war were dealt with by the collegium jetiale^ and 
how members of the same body were entrusted with the formal 
declaration which was thought due before the commencement of 
hostilities.^ Cicero insists on two elements necessary to the just war: 
one being a declaration in proper form, the other a good reason 
for resort to violence,^ As good reasons, he mentions only three: 
to avenge a wrong, to drive off an enemy, and to recover what is 
due. From this source, with some contribution from Aristotle, 
sprang a discussion which was to be lively and widespread in the 
Middle Ages and Renaissance and to continue with gradually 
diminishing interest up to the end of the eighteenth century. After 
almost total eclipse in the nineteenth century, the subject has in 
recent years assumed new importance, not only because of the 
theoretical inconsistency of law and the discretionary use of force, 
but because of the practical effort to prevent ^^aggressive war.’’ 
^‘Aggression” may be identified with war resorted to “as an instru¬ 
ment of national policy,” with war begun in violation of an agree¬ 
ment on peaceful settlement of disputes, or with war undertaken 
otherwise than in self-defense or fulfillment of international obliga¬ 
tions j but in the absence of a generally accepted definition, 
the meaning of the term is likely to be fixed exclusively in each 
case by the highly subjective criterion of “justice.” 

In view of its restored relevance, the topic of the justice or 
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legality of war needs to be approached with some knowledge of 
the earlier rise and decline of the discussion. 

The great purpose of the early writing on a law of nations was 
to persuade sovereigns to resort less frequently to war and, when 
they did take up arms, to use them with moderation. The question 
whether war was ever permissible had inevitably presented itself 
as an important item in the Christian ethic, as well as in the politics 
of a Church which embodied the official religion of an Empire. 
Some churchmen condemned war m toto; but this meant irrecon¬ 
cilable conflict with secular authority and damnation for all soldiers. 
A compromise had to be found. ^‘Just wari’ was the answer. Saint 
Augustine, obviously following Cicero, says that just war is usually 
defined as one undertaken to avenge a wrong, when the State to 
which the wrongdoers belong has neglected to punish them or to 
restore what has wrongfully been taken.® Two hundred years later, 
Isidore of Seville repeats Cicero’s views, in large part verbatim and 
with acknowledgment, even to the requirement of declaration, on 
which Augustine had not been so clear.'^ From Isidore, as in the 
case of the definition of jus gentiuniy the stereotype is imported into 
the Decretum Grattaniy which makes it common currency for 
Christendom. What remained for the Renaissance was refinement 
and elaboration of the idea, and the laborious but vain effort to 
adapt it to the practice of politics. 

Refinement and adaptation entailed a good deal of variety among 
the writers. Some would have limited just war to self-defense and 
compensation or other redress for injury. Most extended this mini¬ 
mum to the prevention of threatened injuryj while some went so 
far as to justify intervention to prevent a sovereign from inhumanly 
maltreating his subjects. There seems to have been fairly general 
agreement that where one would have been justified in going to 
war in one’s own interest, one might go to war for another. Much 
disputation turned on the question whether war against infidels was 
just on the sole ground of their infidelity, a question decisively 
answered in the negative by Vitoria and Suarez.® 

The precise definition of just causes was not, however, the most 
difficult aspect of the doctrine. What really troubled the theologians 
and jurists was the clash between objective and subjective justifica¬ 
tion. By objective standards, only one side in a war could be just. 
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But the question of right was often in doubt. Both sides might 
honestly believe themselves justified by even the severest criteria. 
It was the exploration of this situation that reduced the doctrine 
of the just war to ingenious and stultifying confusion. A sovereign 
could not be held liable for innocent error. “Invincible ignorance” 
must be accepted as an excuse, became, that is to say, equivalent to 
justification j and when “invincible” was watered down to “excus¬ 
able,” little substance remained in the principle. Grotlus followed 
the established tradition when, in De jure belli ac focisy he dealt 
with the law of peace as a matter of rights which might justly be 
vindicated by war. Yet, with all his fidelity to scholastic patterns, 
he remained sufficiently the experienced man of the world to under¬ 
stand the limited utility of any distinction between just and unjust 
war. Here is his concession to reality: “The consent of nations 
admits that all wars declared by sovereign authority on both sides 
are to be judged lawful in their external effects.” ^ This is the cue 
for Vattel, who, by making the distinction purely a matter of the 
“natural and necessary law of nations” and therefore binding only 
on conscience,^ opened wide the way to the nineteenth-century 
doctrine of unqualifiedly equal legality of belligerents. In this 
final form nothing remains of VattePs anxious natural-law reser¬ 
vations. 

The effort to limit war by making it illegal where no approved 
reason existed thus ended in bankruptcy. The failure was principally 
due to the insistence on state-sovereignty and the absence of any 
human authority that could finally declare where justice lay. As 
Vattel had put it, we violate the equality and independence of a 
State if we presume to pass judgment on what it does. We must 
therefore regard both belligerents as acting lawfully for all external 
purposes and until a decision is reached.® He did not say so, but it 
seems to follow from his argument that the loser’s conduct then 
becomes retroactively illegal. Might becomes right, and weakness 
wrong. 

On the other hand, the effort to check war’s inhumanity by rules 
governing the commencement and conduct of hostilities achieved a 
number of documentary successes and some practical results. It 
gathered volume and authority, culminating in the Hague Peace 
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Conferences of 1899 and 1907, or, perhaps we should say, in the 
Nuremberg Trial of 1946. I shall discuss its progress under three 
principal headings, viz., commencement of war, instnunents and 
methods, and the Nuremberg Trial. 

A. Commencement of War 

Medieval warmakers regularly followed the doctrine and prac¬ 
tice of Rome regarding prior notification. Letters of defiance or 
heralds were sent to the other party, and three days were regarded 
as the proper interval between this communication and the begin¬ 
ning of operations. By the seventeenth century, though doctrine 
remained steadfast, practice was falling away. Gentili, Grotius, 
Zouche, and Pufendorf all stipulated a formal communication of 
intention; but what was actually happening was more accurately 
reflected by Sir Matthew Hale (1609-1676) in his History of the 
Pleas of the Crown: 

A war that is non solemniter denuntiatum is when two nations slip 
suddenly into a war without any solemnity, and this ordinarily hap- 
peneth among us ... so that a state of war may be between two 
kingdoms without any proclamation or indiction thereof or other matter 
of record to prove it.“ 

Hale’s text indicates the reason, over and above their devotion 
to “natural law” and Roman precept, why most writers continued 
to insist that formal notice or communication of some kind was 
legally required even up through the eighteenth and nineteenth 
centuries, when ten or more wars began with an attack as against 
one or less with an announcement.” Because of the drastic effects 
of war upon private rights, to say nothing of public relations between 
belligerents and neutrals, it was convenient that a date should be 
fixed as that upon which the state of war began. The moment of 
the first hostile act was unsatisfactory for various reasons, one being 
possible dispute as to what this was and who committed it, another 
being the fact that no hostile act brings a state of war into existence 
unless the victim decides to attach that consequence to it. Within 
the belligerent countries, the difficulty could be, and was, met by 
an administrative or legislative act fixing the date, usually after 
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the commencement of hostilities; but the belligerents might well 
fix different dates, with resulting uncertainty for neutrals. 

Uncertainties of this sort had existed even while declarations 
were still frequent, especially after this formality had begun to 
follow, rather than precede, the actual commencement of warfare. 
Did war begin only at the moment of declaration and, if declaration 
preceded any attack, was it the declaration or the attack which dated 
the beginning? So, when the long doctrinal crusade brought results 
in Hague Convention III of 1907, it was specified that “hostilities 
. . . must not commence without previous and explicit warning, 
in the form either of a reasoned declaration of war or of an ulti¬ 
matum with conditional declaration of war,” and that “the existence 
of a state of war must be notified to the neutral powers without 
delay, and shall not take effect in regard to them until after the 
receipt of a notification. . . .” 

It should be added that there was always more than the advantage 
of fixed dates influencing those who maintained the legal necessity 
of declaration. With some interval for deliberation, the conditional 
form especially allowed a last chance for peaceful settlement. Even 
the unconditional communication of intent carried with it the oppor¬ 
tunity to remove non-combatants from the prospective area of 
operations. Unfortunately, this humanitarian consideration was 
more than counterbalanced by the accompanying opportunity to 
improve defenses and the loss of all the advantages attendant upon 
surprise. 

The high military value set upon surprise puts a strain upon the 
Hague Convention which it has not always been able to bear. For 
the first world war. Garner listed fifty-six declarations, and noted 
only three cases where hostilities preceded the formal announce¬ 
ment.^* But the war of 1939-4S began wdth Germany’s unannounced 
invasion and air-bombardment of Poland. In June, 1941, the Nazi 
Government launched its war against the Soviet Union in the same 
way, and on December 7, 1941, Japan added herself and the 
United States to the spreading conflict by her surprise attack upon 
Pearl Harbor. 
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Enemy Aliens and Their Proferty 

The ancient custom, when war broke out, was to imprison enemy 
subjects and confiscate their property. This simple and drastic prac¬ 
tice was first mitigated in favor of commerce. Section 41 of Magna 
Charta is typical: 

... if in time of war merchants of the country at war with us shall 
be found in our country . . . they shall be attached without damage to 
body or goods, until it is known how our merchants . . . found in the 
country at war with us are treated; and if ours arc safe there, the others 
shall be safe in our country. . . . 

The same protection was later accorded by national law, or by treaty, 
to those who were not merchants. 

By the eighteenth century, there was such a network of ordon- 
nances and agreements allowing enemy aliens a reasonable time 
after the outbreak of war to wind up their affairs and depart, that 
the treatises began to describe this liberty as a matter of legal right 
independent of treaty. It was therefore something of a shock when, 
in 1914, Germany and Austria-Hungary decided to forbid the 
departure of all male enemy subjects, in spite of the fact that 
Great Britain and several of the other belligerents allowed a week 
after the declaration of war for the withdrawal of Germans and 
Austrians.'® 

In the long period of high tension preceding the second world 
war, many prospective enemy aliens were encouraged to return 
home, and after the outbreak of hostilities there was some organ¬ 
ized exchange of civilians. Great Britain permitted departure up to 
September 9, but those who remained after that were either left 
at large under more or less supervision, or interned, according as 
they were deemed safe or dangerous.’It was a time when the 
flight of refugees from Nazism had brought to England many per¬ 
sons who, while technically enemies, were in fact reliable friends. 
Germany followed a similar plan of selective control, and so did 
the United States when it entered the war in 1941.'® The chief 
complaints of maltreatment of detained enemy aliens were directed 
against Japan.'® 

At the Hague Conference of s 899, rules were codified to govern 
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the treatment of the civilian population and its property in occupied 
territory. The occupying military authority was declared bound to 
ensure public order and safety and to respect “family honor and 
rights, the lives of persons, and private property.” Strict limits were 
set for contributions and requisitions. Mass penalties were forbidden 
except in case of actual joint responsibility.^' This code was bar¬ 
barously violated in the second world war, and the violations fig¬ 
ured prominently in the war criminals’ trials. 

There was no written code for the protection of enemy aliens 
found by a belligerent in his own territory. Yet the record shows 
that they fared well, compared with the population of occupied 
territory. The difference is easily accounted for. Neither in their 
numbers, nor in their disposition to damage the enemy, do persons 
overtaken in enemy territory by the outbreak of war constitute 
anything like the problem of control presented by a population 
overrun by a hostile army. The occupying forces, for their part, are 
in a position of insecurity in the midst of an unfriendly peoplej 
and at the same time, they are free of some of the restraints which 
would bear upon their conduct at home. For difficulty of enforce¬ 
ment, rules designed for such circumstances rank second only to 
those supposed to regulate actual combat. 

A fresh effort was made in 1949 to clarify and strengthen the 
regulations protecting the populations of occupied territories. At 
the same time a code was formulated for the benefit of enemy 
aliens present in the national territory of belligerents. The text 
purports to impose an obligation on belligerents to permit the 
departure of enemy subjects along with other aliens. But it is 
rendered nugatory by the wide-open proviso—“unless their depar¬ 
ture is contrary to the national interests of the State.” Aliens are 
to be interned only if the national security “makes it absolutely 
necessary.” They are to be given the chance to find paid work. 
Letters to their families are to be speedily forwarded. Special pro¬ 
tection and care are to be afforded to women, children, the aged, 
and the sick.’® 

A belligerent government still has the liberty to seize the prop¬ 
erty of enemy States or nationals found or situated in its territory. 
In Brown v. UJS.A. (1814, 8 Cranch, pp. 122-23), Chief Justice 
Marshall declared that “war gives ther sovereign full right to take 
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the persons and confiscate the property of the enemy wherever 
found . . .”5 and a decision to the same effect, as far as property 
is concerned, was rendered in the High Court of England in 1921/® 
Some qualification of Marshall’s sweeping language is necessary in 
regard to persons and property in occupied territory j and, as we 
have seen, the movement to secure relative liberty for the innocent 
enemy alien is proceeding. But for practical purposes, the situation 
in regard to enemy property within the belligerent’s national terri¬ 
tory remains as it was in 1814. On the outbreak of hostilities in 
1914, although the belligerents did not carry out any general con¬ 
fiscation of enemy goods or lands, the same practical result was 
achieved by gentler means. The property was vested in custodians 
to await the issue of the war. Then, in the treaties of peace, pro¬ 
vision was made for the liquidation of enemy assets within the 
jurisdiction, and against the product were charged the claims of 
Allied nationals against enemy subjects or governments. At the 
same time Germany, the vanquished, undertook to restore the 
property of Allied nationals, and, in addition, assumed the formal 
obligation to repay German nationals what they might lose by the 
appropriation of their foreign holdings.^^^ In the second world war, 
the belligerents again appointed custodians in whom enemy prop¬ 
erty was vested, and who controlled such enemy businesses as were 
allowed to continue operating in their territory.^’ When the treaties 
of peace were concluded, the defeated States again undertook to 
restore the property of the victors and their nationals, while each 
victorious power reserved the right to dispose as it saw fit of property 
within its territories belonging to the defeated States or their 
nationals and to satisfy, out of such property or its proceeds, its 
own and its nationals’ claims against those States or their nationals. 
Any surplus over the amount of such claims was to be returned. 
The governments of the losers undertook to compensate their own 
nationals for the property not returned to them.^^ 

In the Crimean and several subsequent wars, enemy merchant 
vessels in port at the commencement of war were allowed days of 
grace in which to depart. At The Hague in 1907, an attempt was 
made to codify this practice as a rule, but opposition developed 
and a balance was struck in one of those pathetic compromises by 
which international conferences so frequently veil defeat. Conven- 
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tion VI solemnly laid it down that “it is desirable” to allow vessels 
to depart freely when they are in enemy ports or on their way 
thereto upon the outbreak of hostilities. Even in this inconclusive 
shape, the convention did not apply in the war of 1914 because 
some of the belligerents had failed to ratify it. Britain and Austria, 
nevertheless, reciprocally granted days of grace. The British Gov¬ 
ernment offered the same treatment to German vessels on condition 
of reciprocity, but, failing to receive satisfactory assurance, detained 
them, and, after the war, confiscated them with the blessing of the 
Court of Admiralty. In 1925, Great Britain went to the somewhat 
unnecessary trouble of denouncing Convention VI. 

B. Instruments and 'Methods 

One constant form of the struggle between humanitarian ideals 
and the passions of men in conflict has been the endeavor to restrict 
weapons and modes of warfare. The law of nature, so Grotius 
thought, if it permitted killing at all, permitted killing by any 
means whatsoever. But this, said the Dutch “father of international 
law,” was a point where the law of nations prohibited something 
permitted by natural law. The use of poisoned weapons, the 
administration of poison by the hand of a hired assassin, and the 
poisoning of wells had long been forbidden by jus gentium. So 
too, according to the same author, was the suborning of subjects 
to treasonable assassination.*® The principle invoked to explain 
these prohibitions was that the dangers necessarily incident to war 
should be prevented from spreading too far. Grotius suggests that 
such conventions were first established by kings in an effort to ward 
off risks to which they especially were exposed, and against which 
arms were of little avail. 

I. Weafons 

In our day, the same problems present themselves in the form 
of poison gas, radioactive explosives, and “biological warfare,” and 
the same principle of preventing “unnecessary suffering” is invoked. 
“Unnecessary suffering” is defined as suffering produced by acts 
which serve no proportionate military object. The distinction in¬ 
volved here becomes harder to draw as more of the population is 
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drawn into the conflict of States, and as everything that reduces 
an enemy’s labor force, industrial eflSiciency, or general morale con¬ 
tributes to the total military objective of winning a war. Still heard 
is Pufendorf’s argument that mitigations of suffering serve merely 
to prolong wars; but humanitarian ideals continue to triumph on 
paper and to suffer ignominious defeat in action. 

In the nineteenth century, the slow increment of custom and the 
labors of publicists began to be augmented by official conference. 
A declaration was signed at St. Petersburg in 1868 by seventeen 
European States, including Great Britain, Russia, France, Prussia, 
Austria-Hungary, Italy and Turkey, forbidding the use of explo¬ 
sive bullets under thirteen and one-half ounces in weight. This docu¬ 
ment contains a very reasonable reservation, which was later to 
figure in the Hague Conventions and to render them, strictly 
speaking, inapplicable in subsequent conflicts. The declaration was 
to be in force only in wars in which all the belligerents were signa¬ 
tories—the all too familiar ^^general participation clause.” 

Continuing the same movement, one Hague Declaration of 1899 
prohibited expanding bullets, while another banned projectiles “the 
sole object of which is the diffusion of asphyxiating or deleterious 
gases.” The Hague Conferences of 1899 and 1907 both adopted 
declarations against the discharge of explosives from balloons “or 
by other new methods of a similar nature.” The Conference of 
1907 imposed restrictions on the laying of floating mines and of 
anchored mines which do not become harmless on breaking away. 

It is not my purpose to enter into such details as the number 
of States ratifying these and later declarations and conventions of 
the same type or the formal reasons and responsibility for any 
failures to observe them. What I am concerned with is the general 
evaluation of a humanitarian movement. In the war of 1914-18 all 
the customary or contractual restrictions were subjected to the 
severest possible test —a struggle in which the fates of great nations 
were, without exaggeration, trembling in the balance. Most of the 
prohibitions were repeatedly flouted; and, in the case of gas and 
aerial warfare, methods which had been prohibited were system¬ 
atically developed into formidable types of military operation. 

The effort to prevent the use of gas was resumed after 1918. 
Article 171 of the Treaty of Versailles, and similar articles in other 
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treaties of peace, declared prohibited “the use of asphyxiating, 
poisonous or other gases and all analogous liquids, materials or 
devices.” The prohibition is repeated in Article V of the Treaty of 
Washington, 1922, and in a protocol of June, 1925, which was 
ratified by more than forty States. How far this sustained attack 
on a loathsome and ungovernable weapon was responsible for the 
general abstention from gas warfare between 1939 and 1945 is open 
to debate. Both groups of belligerents took elaborate measures to 
devise and produce in quantity the deadliest forms of gas and the 
most effective means of projection. But each side appeared content 
to forego the weapon unless it was first used by the other. It is pos¬ 
sible, but not necessary, to account for this attitude by reference 
solely to a balancing of risks and advantages—a stalemate of expe¬ 
diency rather than respect for obligation. 

In the last days of the war of 1939-45, a new weapon was brought 
into action. The atomic bomb was dropped on each of two Japanese 
port-cities, with a destruction of life and property previously 
achieved only by repeated raids of air armadas carrying thousands 
of tons of explosive. The atomic weapon had been devised jointly 
by the United States, Britain, and Canada, and within two months 
after the armistice with Japan, these three powers were initiating 
proposals to prevent its further use in warfare. The ensuing nego¬ 
tiations exposed, more vividly than any previous experience of the 
kind, the nature and strength of the obstacles to society and law 
among States. 

The United States, until 1949 believed to be sole producer and 
possessor of atomic weapons, proposed a plan whereby the secrets 
of manufacture should be revealed fori 'passu with the develop¬ 
ment of an international agency of ownership and control. When 
the process was complete, all stocks of atomic weapons were to be 
destroyed or handed over to the agency, which was thenceforth to 
have a monopoly of production. The same agency was to have 
exclusive ownership of all fissionable materials and plants turning 
them out, and was to maintain a system of inspection and control 
adequate to prevent national manufacture or accumulation of 
atomic weapons. In the decisions of this agency, no State would 
have a veto. 

The Atomic Commission, to which these proposals were sub- 
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mitted, consisted of representatives of the five permanent members 
of the United Nations’ Security Council plus Belgian and Canadian 
delegates. On the basis of the American proposals, a plan was worked 
out which was satisfactory to all but the Soviet representative. The 
Soviet Government steadfastly refuses to accept the plan, its declared 
objections being as follows: First, it argues that the manufacture 
of atomic weapons must be prohibited at once, not after the perfec¬ 
tion of an agency of control, and that all stocks must be immediately 
destroyed. It accuses the United States of hypocritically offering an 
arrangement which leaves that country in possession of all its present 
advantages until it chooses to give them up. Secondly, it rejects the 
agency’s ownership of plant and materials. It would leave these in 
the hands of States, reducing the agency’s role to one of inspection. 
Thirdly, it would leave States free to prohibit inspection of specified 
plants or areas, thus making successful control wholly dependent 
on the good faith of the parties. Finally, it would not make any 
exception to the United Nations voting rule which makes enforce¬ 
ment conditional on the concurrence of all five permanent members 
of the Security Council. 

Stated in a general way, the obstacle here is mutual distrust. 
The United States is unwilling to surrender either its lead in atomic 
fission and manufacture, or its stock of bombs, until it is assured that 
an adequate control system has been brought into operation. The 
Soviet Union, pursuing policies which keep it in a permanent 
minority in the United Nations, fears, or declares that it fears, a 
control system dominated by the United States, Britain, and their 
“imperialist” friends. Critics of the U.S.S.R. aver that the crucial 
objection is unstated. They say that what the Soviet Government 
will not agree to is an international power of inspection that will 
throw its vast territory open from end to end, and bring its people 
into frequent contact with prying foreigners. Be that as it may, the 
Soviet Union was being asked to perform an act requiring much 
trust. It was being asked, before it had begun to approach a parity 
with the United States in atomic weapons, to hand over to an inter¬ 
national agency, in which it might well anticipate usually being 
outvoted, all the means of achieving parity. In view of the breadth 
and bitterness of the conflict between the Soviet and Western blocs, 
such self-denial was not to be expected unless the Soviet Govern- 
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ment had reason to fear the initiation of an atomic war by the 
United States. This it could count upon public opinion in that 
country to prevent. 

In i 949 > it became known that an atomic explosion had occurred 
in the Soviet Union. The event made it necessary for other coun¬ 
tries, in planning for their security, to assume that Russia would 
henceforth have atomic weapons at her disposal. It also meant that 
a basic inequality between Russia and the West had been removed. 
Some hoped that this change of position would make both sides 
more amenable to compromise—^the United States because its 
monopoly had come to an end, the Soviet Union because, knowing 
how to produce the new weapons, it would not be at so great a 
disadvantage in the event of a breakdown of international control. 

Meanwhile, however, relations between the U.S.S.R. and the 
Western democracies had deteriorated so far that any mutual con¬ 
fidence and any possible compromise had receded out of sight in 
a remote and conjectural future. 

The existing situation therefore amounts to this: The world is 
divided into two opposing camps, one camp gathered about the 
United States, the other about the U.S.S.R. The Soviet camp flies 
the banner of communism, insisting that it has a monopoly of true 
democracy. The ideology on the opposing side is more mixed, 
capitalism and free enterprise mingling with socialism and moving 
towards “the welfare State.” If there is one common symbol on 
the non-Soviet side, it is a misty device whereon a free but con¬ 
fused individual fights off the assault of totalitarianism. 

The existence of millions on both sides is threatened by atomic 
war. All the media of modern communication shout the warning 
that such a struggle will mean the “end of civilization”} and a 
threat that has accompanied every revolutionary advance in the 
technique of destruction is supported by calculations more alarm¬ 
ingly cogent than ever before. Yet if any widespread fear of anni¬ 
hilation has been induced, it has not brought conviction that the 
way of escape lies through the efficient organization of a world- 
society and legal order. Even the limited objective of atomic control 
still eludes us. 

Each side cherishes values that it does not yet believe will be 
secure in one society to which all States will be subordinate. The 
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political leaderships still hold that the interests which they treasure 
most are safest in their own hands. Knowing the risks to which 
they and their peoples are exposed in the present political constel¬ 
lation, they yet prefer them to the risks which they foresee in any 
union which would shift their power to one joint supranational 
organ. 

This was true even of those governments who joined in the 
majority report of the United Nations Atomic Commission. They 
—and this means particularly the Government of the United States 
—were to hold their advantage until they were satisfied that their 
security was amply guarantied in an international organization. This 
was a subjective condition defying precise calculation and permit¬ 
ting indefinite delay. As already observed, only great faith in the 
integrity of a foreign government could have made such an offer 
acceptable to the Soviet Union. 

Limitation of the modes in which force may be exercised has 
always been one measure of the degree of society and law reached 
in the relations of States. The effort to prevent atomic warfare has 
come face to face with the deep-seated difficulties confronting every 
project which would override the sovereignty of States. The de¬ 
structive capacity of the new weapon puts a power into the hands 
of its master which dwarfs other modes of asserting or defending 
rights. That is why one or the other of two conditions must be 
present before States will agree to joint control. Each State con¬ 
templating submission to control must completely despair of 
acquiring stocks of atomic weapons itself or it must have great faith 
in the joint agency, which means confidence that the other partici¬ 
pants, or a majority of them, will regard with sympathy interests 
which it considers vital. Such confidence between the two groups 
now confronting each other in world politics can at best be of slow 
growth. If it is to be realized at all, it may result from stalemate 
and the passage of time, especially if the gradual reduction of ten¬ 
sions is accompanied by a resumption of co-operation, first in mar¬ 
ginal matters, and then in issues of rising importance. 

That some improvement in the conduct of war may be made 
by agreement is established by the success of the clause in the 
Declaration of Paris, 1856, laying down the rule that “privateering 
is and remains abolished.” A partial substitute for this irregular 
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augmentation of naval forces has been found in the incorporation 
of merchantmen in belligerent navies on the outbreak of war. This 
practice is regulated in Hague Convention VII of 1907, the con¬ 
verted ships and their crews being brought under strict naval disci¬ 
pline. Merchant vessels operating under this arrangement are 
required to wear the marks of warships j but this rule is in part 
evaded by conversion on the high sea, which gives a commerce- 
raider the advantage of navigating as a merchantman until the 
moment most convenient for beginning its depredations. There is 
continuing disagreement on this point. Some States wish to prohibit 
conversion elsewhere than in the belligerent’s national or occupied 
ports and, once a ship has thus assumed a public character, to forbid 
reconversion before the end of the war. Others would leave the 
place of conversion optional and permit reconversion. The present 
latitude in this regard docs not alter the fact that the sordid bar¬ 
barities of privateering are no longer a feature of warfare at sea. 
Unfortunately, their place has been taken by the uncontrolled activi¬ 
ties of the submarine. 

Submarines first came in for specific regulation at the Washing¬ 
ton Disarmament Conference in 1922. The draft treaty there 
drawn up expressed a general reaction against German submarine 
practices in the war of 1914-18. It stated the rule that ‘^a merchant 
v'^essel must not be destroyed unless the crew and passengers have 
first been placed in safety.” It then went on to declare that sub¬ 
marines were not exempt from this rule and that if they could not 
observe it in a given case the existing law of nations required them 
‘‘to desist from attack and from seizure and to permit the mer¬ 
chant vessel to proceed unmolested.” This draft treaty was never 
ratified 5 but the London Treaty of 1930 for the Limitation and 
Reduction of Naval Armaments again declared that submarines 
must conform to the same rules as surface warships and, in par¬ 
ticular, must not sink merchant vessels (unless they refused to stop 
or resisted visit and search) without placing passengers, crew, and 
ship’s papers in safety. These provisions were incorporated verbatim 
in the London Protocol of November 6, 1936.*® To this protocol, 
the United States, Great Britain, France, Italy, Japan, Germany, 
the Soviet Union, and thirty-five other States had become parties 
by 1939- The Nyon Arrangement of September 14, 1937, for “col- 
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lective measures against piratical acts by submarines” in the Spanish 
Civil War, invoked the London provisions as expressing “rules of 
international law.” This arrangement was signed by Great Britain, 
Bulgaria, Egypt, France, Greece, Rumania, Turkey, the U.S.S.R., 
and Yugoslavia.®' 

There was thus, in the late thirties, a broad consensus, formally 
including Germany, which condemned as piratical and contrary to 
international law the destruction of merchant vessels by submarines 
without adequate protection of passengers and crews. The Nazi 
Government of Germany had acceded to the London Protocol in 
1936. The Fascist Government of Italy was one of its original 
signatories. Nevertheless, submarines described in the Nyon Ar¬ 
rangement as “not belonging to either of the conflicting Spanish 
parties” were in 1937 committing what the same document calls 
“acts of piracy” in the Mediterranean j and on the outbreak of the 
second world war, Germany once more launched upon the con¬ 
demned practices. In 1946, the Nuremberg tribunal found Ad¬ 
mirals Donitz and Raeder guilty of violations of the London 
Protocol. 

To the credit side of the account of the treaty-regulation of 
hostilities must be added the present treatment of prisoners of war 
and of enemy sick and wounded. As we shall see, the record is by 
no means one of clear gainj but the over-all change for the better 
is hardly to be denied. 

Capture in war was, in ancient times, the chief source of supply 
of slaves. The theory was that jus gentium permitted enslavement 
as an alternative to killing captives—an option always open to the 
captor. Only in the Middle Ages did the practice of killing or 
enslaving those taken in war begin to yield to Christian exhortation. 
The first step was to condemn such treatment save where the 
prisoners were infidels,®* the next to insist on the humanity even of 
the unbeliever. Progress was slow and uneven. Gentili speaks of 
the slaughter of captives as though the old custom had been newly 
re-established in his day, and would prefer to permit the enslave¬ 
ment even of coreligionists taken in war on the ground that this 
might induce their captors to spare their lives.®® In any event, the 
milder practices were by no means universal in the seventeenth 
century, when Grotius wrote. He had to admit that the law of na- 
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tions had not yet prohibited the slaughter of captives, though such 
liberty was restricted by the laws of some States.®" In his chapter on 
moderation in regard to captives, he speaks of countries where it is 
still usual to hold them as slaves; and it is to the progressive soften¬ 
ing of the Roman Law of slavery that he chiefly looks for authority 
in urging clemency.®* Exchange and ransom were nevertheless be¬ 
coming the usual modes of disposal in post-Renaissance Europe, 
especially as the State, rather than the private captor, came to be 
regarded as beneficiary. Late in the eighteenth century, we begin 
to find treaties stipulating humane and sanitary confinement of 
prisoners of war.®® A code in seventeen articles was drawn up by 
the Hague Conferences of 1899 and 1907. Even this was found 
inadequate in the war of 1914-18, and a more elaborate convention 
was concluded at Geneva in 1929. The agreements now in force 
provide for prompt exchange of information concerning prisoners, 
for sanitary quarters, adequate food, pay, correspondence, and 
postal parcels, and for protection against harsh labor requirements 
or employment directly connected with military operations as well 
as against excessive disciplinary measures. In an attempt to put an 
end to one of the evil practices of the war of 1914-18, the 1929 con¬ 
vention prohibits reprisals against prisoners of war. In the Nurem¬ 
berg trials, several of the Nazi leaders were found guilty of gross 
violations of the Hague and Geneva conventions. 

2. Care of the Wounded 

The jurists of the seventeenth century were unable to ignore 
the fact that the practice which they took to express the fus gentium 
permitted a belligerent to do as he would with enemy subjects that 
fell into his hands. They urged mercy, but it was to Christian 
ethics and to honor that they appealed rather than to law. The 
liberty of treatment which this law of nations allowed was soon, 
however, qualified by an exception in regard to the wounded. There 
was said to be a general consensus that these were not to be killed, 
mutilated, or otherwise maltreated. There were even treaties in 
which the parties bound themselves to care for enemy wounded, 
and these became numerous in the eighteenth and early nineteenth 
centuries. The plight of those left on the field to die nevertheless 
remained one of the worst horrors of war; and it was this spectacle 
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at the battle of Solferino in 1859 that moved Jean Henri Dunant 
of Geneva to write the book, Un Souvenir de Solferino^ which pre¬ 
cipitated an active movement of reform, A Congress was held at 
Geneva in 1864, and the convention there adopted was eventually 
ratified by all the important States of the world. Adapted to naval 
warfare by the Hague Conferences of 1899 and 1907 and to air 
warfare in 1929, amended in 1906 and again in 1929, this pro¬ 
gressively developed code has been responsible for a marked alle¬ 
viation of the sufferings of the wounded and for a great saving 
of life. 

The basic principle is equal care of the sick and wounded irrespec¬ 
tive of the side to which they belong. To this is added immunity of 
installations and equipment used exclusively in the medical service 
from bombardment, and of the personnel employed in it from de¬ 
tention as prisoners of war. Voluntary aid societies authorized by 
their governments have the same privileges as regular medical units. 
It is under the last mentioned provision that the Red Cross and 
similar organizations have been able to carry out their magnificent 
work. The whole plan of internationally combined voluntary and 
official effort, making available to the sick and wounded in war the 
great advances of the last eighty years in medical techniques and 
obliterating lines between enemy and compatriot, gives by contrast 
an anachronistic appearance to w^ar itself. Unhappily, there were 
many violations both in the war of 1914-18 and in that of 1939- 
45, particularly in the bombardment of military hospitals and the 
sinking of hospital ships. The International Military Tribunal at 
Nuremberg found on the evidence presented that “The Soviet pris¬ 
oners of war were left without suitable clothings the wounded with¬ 
out medical carej they were starved, and in many cases left to 
die.” But with every allowance for exceptions, it remains true 
that the modern care of the disabled in war is a notable humanitar¬ 
ian achievement, and that progress in this field has been accelerated 
and consolidated by multilateral treaties of the type often called 
“law-making.” 

To remedy defects in the existing conventions for the protection 
of the sick and wounded and prisoners of war, and to make new 
provisions in the interest of civilian victims of war, representatives 
of fifty-nine States met at Geneva in 1949. This conference pro- 
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duced elaborate revisions of previous international agreements on 
these matters. It also drew up an entirely new Convention for the 
Protection of Civilian Persons in time of war. This convention has 
already been mentioned in this chapter. In addition to protection for 
enemy aliens, it contemplates the establishment of neutral zones 
where, regardless of their nationality, aged, infirm, and non-com¬ 
batant residents in belligerent territory may enjoy some immunity 
from the effects of war.®® Among other notable provisions in the 
text are those purporting to control penal and disciplinary sanc¬ 
tions against civilians of enemy nationality and those prohibiting the 
taking of hostages.®" 

The Soviet Union, together with the Ukrainian and Byelorus¬ 
sian Soviet Socialist Republics, is a signatory of all four conventions 
drafted by the Geneva Conference of 1949. To the extent in which 
they are applied, these instruments (especially that relating to 
civilian population) will limit the totalitarian characteristics of 
modern war. But, under the probable conditions of atomic bombard¬ 
ment, it will be even more difficult than it has been in the past to 
guarantee for the wounded, infirm, and non-combatant any special 
measure of safety. 

C. The Nuremberg Trial 

The belligerent who captures persons accused of \nolating inter¬ 
national rules of warfare has long been regarded as entitled to try 
them in his military courts and to impose penalties up to and in¬ 
cluding death. 

In 1946, for the first time in history, a group of victorious States 
set up a joint military tribunal to try military and political leaders 
of the losing side, declared the law which it was to apply, and 
fixed in broad outline (to be filled in by the tribunal itself) the 
procedure for indictment, hearing, and judgment. The law so de¬ 
clared contained, in addition to the traditional category of war 
crimes, two new classes of offense, namely, {a) crimes against feace, 
consisting in “planning, preparation, initiation, or wa^ng of a war 
of aggression or a war in violation of international treaties, agree¬ 
ments or assurances, or participation in a common plan or con¬ 
spiracy for the accomplishment of any of the foregoing”} and 
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{b) crimes against humanity, consisting in “murder, extermination, 
enslavement, deportation, and other inhumane acts committed 
against any civilian population before or during the war or persecu¬ 
tions on political, racial, or religious grounds in execution of or in 
connection with any crime within the jurisdiction of the tribunal, 
whether or not in violation of the domestic law of the country where 
perpetrated. . . 

The precedent nearest in time and character was the arraignment 
of the German Emperor in Article 227 of the Treaty of Versailles. 
There too provision was made for a joint tribunal, to consist of five 
judges appointed, one each, by the Allied and Associated Powers. 
This group of victors accused William II, not of violations of in¬ 
ternational law, but of “a supreme offense against international 
morality and the sanctity of treaties.” Even in the statement of 
principles to be applied, there is no mention of international law. 
The tribunal is to be “guided by the highest motives of interna¬ 
tional policy, with a view to vindicating the solemn obligations of in¬ 
ternational undertakings and the validity of international morality.” 
This language contrasts sharply with that of the charter of the 
Nuremberg tribunal, which speaks of “crimes,” “individual re¬ 
sponsibility,” “jurisdiction,” “judgment,” “sentence.” It contrasts 
still more sharply with the language of the Nuremberg judgment, 
which not only describes the provisions of the charter as law enacted 
in “exercise of the sovereign legislative power by the countries to 
which the German Reich unconditionally surrendered,” but declares 
that aggressive war, like the war crimes with which the defendants 
were charged, was already a crime under international law before 
the charter was drawn up. In this difference of terminology be¬ 
tween 1919 and 1945 may perhaps be detected some spreading and 
some hardening of the view that States must recognize a society in 
which they are governed not merely by moral principle but by 
law. More indicative of change in the suggested direction, however, 
is the difference in the fate of the two judicial projects. 

The plan to try William II was an abject failure. The more con¬ 
servative elements of European society, among victors as well as 
losers, were appalled at the implications of such an attack upon 
the folly and depravity of a constitutionally crowned head. The 
legal world, always influential in policy, was even less happy than it 
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was to be in 1946 about providing judicial trappings for a political 
decision fulfilling wartime promises to “hang the Kaiser.” It seems 
clear that the staunch refusal of The Netherlands to extradite the 
culprit, on the ground that by national law and tradition the coun¬ 
try had always been “a refuge for the vanquished,” was a distinct 
relief to the accusing governments. The tribunal was never estab¬ 
lished. 

Scarcely more brilliant were the results of the provisions in the 
Treaty of Versailles for the trial of ordinary war criminals.^® Those 
accused of crimes against the nationals of one State only were to be 
handed over by Germany for trial by that State’s military tribunals. 
W^here the same defendant was accused of offenses against the na¬ 
tionals of more than one of the victorious countries, he was to be 
tried before a military tribunal “composed of members of the 
military tribunals of the Powers concerned.” Thus, in the specified 
circumstances, a joint court of the victors was to deal with nationals 
of the defeated States accused of acts “in violation of the laws and 
customs of war,” Not here, nor in the corresponding agreement 
following the second world war, was-any such procedure contem¬ 
plated for war crimes charged against nationals of the victors. Post¬ 
war justice is unilateral. But this plan of international adjudica¬ 
tion, like that designed for the Kaiser, entirely failed to materialize. 
Nor were any of the accused handed over for trial by national tri¬ 
bunals of the Allies. The list drawn up included prominent war- 
leaders and national heroes of Germany, and it was feared that their 
apprehension would cause a revolution. In the end, a weak com¬ 
promise was reached, whereby twelve minor figures were brought 
before the German Supreme Court. The Leipzig trials ended with 
six acquittals and six sentences to imprisonment—an anticlimax 
which caused a ripple but not a wave of indignation in the victo¬ 
rious countries. 

In the interval between 1919 and 1939, serious attempts had 
been made to “outlaw” war, especially aggressive war. Official in¬ 
ternational conferences had adopted resolutions or draft agreements 
condemning aggressive war as “an international crime,” and in the 
Briand-Kellogg Pact (Pact of Paris) of 1928 sixty-three nations, 
including Germany, Japan, and Italy, had bound themselves not to 
resort to war “as an instrument of national policy.” The national 
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and international delinquencies of the Nazi regime before the out¬ 
break of war, and the imprecedented atrocities accompanying its 
conduct of hostilities, aroused a united and invincible determina¬ 
tion in all the Allied countries to punish the offenders. Victory in 
1945 found the Allied armies in total occupation of a devastated 
and prostrate Germany. The victors were in an incomparably better 
position to exact retribution than in 1919, and effective steps were 
taken to avoid the fiasco of the Versailles war-trial provisions. 

Twenty-two of the principal members and servants of the Nazi 
Government of Germany w'ere tried by the International Military 
Tribunal at Nuremberg, in sessions which began on November 20, 
1945, and ended with the sentencing on October i, 1946. The pro¬ 
ceedings were conducted with great dignity, the accused were given 
ample time for defense and the assistance of counsel, three were 
found not guilty, and, while twelve were sentenced to death by 
hanging, seven were given prison terms ranging from ten years 
to life. Except in one case, where suicide followed conviction, and 
in another where the accused was tried and convicted in absentia^ 
those sentenced to death were executed, and those sentenced to im¬ 
prisonment began serving their terms. 

In the Allied countries other than the Soviet Union, criticism 
of the whole enterprise began even before the trials and has gone on 
ever since. The principal objections were: (a) that the will of 
the victors to punish the German leaders should be carried out, 
without pretense of legal process, as an ungarnished manifestation 
of successful power j (b) that to prosecute members and servants of 
a government for leading their country into aggressive war 
amounted to retroactive criminal legislation, violating the demo¬ 
cratic principle of no punishment for any act not defined as a 
crime, with stated penalties, by law in force at the time of com¬ 
mission} (c) that a court made up solely of judges from the victo¬ 
rious countries would be prejudiced against the accused, and that 
judgment by such a body would constitute a deplorable precedent 
in the use of legal forms for arbitrarily preordained ends. 

It is still too early for confident judgment on the general merits 
of the Nuremberg innovation in international procedure. Whether 
or not the total eflFect is good is a question that can only be answered 
when it can be ascertained what lasting impression, if any, the trials 
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have made upon the minds of men and women in many countries. 
That may be much affected by what German publicists have to say 
when they feel free to comment. But a tentative appraisal of some 
of the points raised by the critics may already be useful. 

In the first place, if we ignore the conjectural long-range reper¬ 
cussions, a skeptical evaluation now, after the lapse of four years, 
must acknowledge some advantages in trial rather than drum-head 
execution. The latter would have involved the assumption that all 
the accused had been guilty of acts meriting death. How, without 
trial, could there have been any rational gradation of punishment.? 
At the moment, summary execution might have been well enough 
received among the victorious peoples} but by this time it would 
probably have begun to weigh upon their consciences and add sub¬ 
stance to the myth of Germany as a wronged nation. As it is, some 
satisfaction is felt in the belief that the accused had a fair chance 
to rebut the charges against them} and the conduct and conclusion 
of the trial is evidence that this belief is not all illusion. This 
consideration, together with the acquittals and lighter sentences, dis¬ 
poses of the argument that such characters as the accused, marked 
with a guilt obvious to all the world outside Germany, ought not 
to be granted the privileges of democratic human society. 

j . Ex -post facto Legislation 

That there was an element of ex post facto legislation in the 
convictions can hardly be denied. The judgment is here at its weak¬ 
est point. It borders on the inconceivable that a court established 
ostensibly to apply a law governing sovereign States could have 
committed itself to the proposition that “the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but is in general a prin¬ 
ciple of justice.” Yet such is the language of the judgment.®® Of 
what possible use in the relations of States can principles of justice 
be if they do not limit sovereignty? Obviously, those who wrote 
the decision were hard put to it to meet the argument against retro¬ 
active criminal legislation, and were catching at straws. The other 
straws were resolutions, declarations and unratified draft conven¬ 
tions—all without obligatory force—^and the Briand-Kellogg Pact. 
The last mentioned is the stoutest straw in the lot} but since that 
binding agreement named no penalties and contemplated no coer- 
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dve action it is still a straw. Its weakness for the tribunal’s purpose 
consisted in the fact that, like all the other instruments relied 
upon, it failed to give political and military leaders warning that 
they would be personally responsible for policies adopted or ac¬ 
quiesced in and implemented by their States. That is the essence of 
the objection to retroactive criminal legislation. 

Equally weak is the tribunal’s reliance upon decisions of the 
Supreme Court of the United States to justify the broad general¬ 
ization, “that international law imposes duties and liabilities upon 
individuals as well as upon States has long been recognized.” 
National courts apply national law, sometimes going to what they 
call “the law of nations” to support them in their finding that the 
national law makes a given act punishable. They permit themselves, 
where no statute stands in the way, to assume that the national law 
conforms to what they hold to be the rules of international law. It 
does not follow, from the power of national courts applying na¬ 
tional law to find a citizen or alien guilty of “an offense against 
the law of nations,” that an international court, ostensibly applying 
international law, may do the same. The tribunal was here ignor¬ 
ing the long and undecided doctrinal debate on the question 
whether, and how far, the individual is subject to rights and duties 
under the law of nations. It was also ignoring the negative trend 
of practice, in which recognition of the international personality of 
the individual hitherto has certainly been exceptional.'” To make it 
the nxle would, in the view taken in this book, be a useful develop¬ 
ment} but to apply it now as if it had been established as the rule 
clearly involves ex fast facto legislation. The Nuremberg judges 
would have done better to rely solely at this point upon the as¬ 
sumption, which they had already made, that for their purposes the 
agreement of August 8, 1945, between the Governments of the 
United States, the United Kingdom, the Soviet Union, and the 
French Republic, incorporating the charter of the tribunal, con¬ 
stituted international law. Better still, from the point of view of 
legal plausibility, would have been exclusive reliance, here and 
throughout the judgment, upon the asserted sovereign power of 
the victors to make law for occupied and surrendered ^rmany. 
But this would have been to sacrifice the role of dispenser of world 
justice. 
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Ex 'post facto legislation: what then? If the tribunal had not been 
purporting to lay down the law of nations, there could be little 
fault to find with its statement, “To assert that it is unjust to punish 
those who in defiance of treaties and assurances have attacked neigh¬ 
boring states without warning is obviously untrue, for in such cir¬ 
cumstances the attacker must know that he is doing wrong, and so 
far from it being unjust to punish him, it would be unjust if his 
wrong were allowed to go unpunished.” As “abstract justice,” this 
is sufildently convincing, but for better or worse lawyers usually 
make a distinction between law and “abstract justice.” The latter is 
usually regarded as an ideal toward which progressive systems of 
law move. It is at least partially identical with morals, and it is a 
familiar fact that national legal systems do not render illegal all 
acts which are commonly regarded as morally reprehensible. Within 
the national legal system, it would be considered ex post facto crim¬ 
inal legislation to convict a man for acts which, when committed, 
though regarded as immoral or abstractly unjust, had not been de¬ 
clared criminal. True, the tribunal asserts that the “defendants or 
at least some of them . . . must have known that they were acting 
in defiance of all international law when in complete deliberation 
they carried out their designs of invasion and aggression. On this 
view of the case alone, it would appear that the maxim {nullum 
crimen sine lege) has no application to the present facts.” But this 
is a deplorable petitio principii. The judgment here moves back from 
abstract justice to law, and begs the question whether the defend¬ 
ants knew that it was a legal offense, as distinct from an injustice or 
moral wrong, to lead their country into aggressive war. 

2. Abstract Justice and Law 

Now we may be entirely convinced that, in terms of abstract 
justice, no defendant in the Nuremberg trials got a whit more 
than he deserved. Yet we may be equally convinced that to permit 
the application of notions of justice as rules of law makes for 
highly unpredictable derision. There is a large subjective element 
in the application of even the most precisely fixed rules of law, but 
they do exerrise a palpable influence on judgment. In a lesser 
degree, so do common notions of justice or standards of morality. 
It is belief in the importance of this difference of degree that 
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accounts for the existence of codes and respect for precedent. But 
for that belief, legal systems would consist merely of courts author¬ 
ized to decide conflicts in any way that appealed to them. But for 
that belief, the endeavor to codify international law, which is ques¬ 
tionable enough on other grounds, would be meaningless, and no 
effort to attain greater clarity in international rules would make 
sense. 

Consequently, while we may be satisfied with the subordination 
of the principle nullum crimen sine lege to considerations of abstract 
justice in a specific case, we should be well advised to ponder the 
consequences of ratifying with our approval the recourse of an inter¬ 
national tribunal to this uncontrollable source of rationes decidendi. 
The victor will always find abstract justice on his side. But the 
question whether we are content with the prospect of having the 
same principles under the guise of legal process applied to us in the 
possible role of losers, is only one of those raised by the Nuremberg 
precedent. The movement for a standing international criminal 
court has gained new impetus from this episode, and the principles 
invoked by the International Military Tribunal, more especially 
since they have been endorsed by the General Assembly of the 
United Nations and referred to the International Law Commission 
for formulation,^'*' will undoubtedly bulk large in the “law” to be 
applied by any organs of adjudication that may result. 

5. Impartiality 

The composition of the Nuremberg tribunal makes a tempting 
target for criticism. In criminal cases before national courts, the 
State, of course, appears as prosecutor and the judges are agents of 
the State. The State is thus judge in its own case. Underlying this 
form is, however, a conflict between the accused and the victim or 
his friends, with the State acting as arbiter. The State, while repre¬ 
senting the public interest in the suppression of crime, also empha¬ 
sizes its position as impartial arbiter by eliminating from bench 
and jury all persons with a special interest, such as kin or friendship 
or enmity, in the victim of the crime or the accused. It is argued 
that in an international court nationality is equivalent to kinship. 

International adjudication has never reached such a stage of 
impartiality that nationals of the parties are excluded from the 
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bench. On the contrary, the principle of judicial representation, 
which is alien to national adjudication except in the sense indicated 
in the preceding paragraph, governs the composition of most inter¬ 
national tribunals. In most arbitrations, the parties are equally 
represented among the arbiters and only the umpire is neutral. In 
the International Court of Justice, a national of a State party does 
not withdraw from the bench for the case pending. On the contrary, 
a State party which has no national judge on the bench appoints 
one ad hoc, and he has equal voice with the others in deciding the 
case.^® 

It is not surprising that, with few exceptions, national judges or 
arbiters vote for their State. In this respect, international adjudica¬ 
tion differs less from the methods of political decision than does its 
national counterpart. But at least the representation is normally 
kept equal, so that the votes of the parties cancel out and the de¬ 
cision rests with the neutral or neutrals. 

For the trial of the war criminals, it has been urged that the 
best court would have been one entirely composed of neutrals. The 
reply has been that neutrals would have been unwilling to assume 
the invidious role of judges between belligerents. However, there is 
no record of any attempt to construct such a court. The strong 
impression remains that it was not tried because there would have 
been too little certainty of convictions adequate to satisfy national 
demands for retribution. Moreover, neutral judges would probably 
have made it a condition that Allied personnel accused of war 
crimes should also be tried. This indeed has been suggested by 
critics in the victorious countries as an essential element in any 
truly impartial, and therefore truly judicial, handling of the mat¬ 
ter. But would public opinion in these countries have suffered 
the trial of national heroes in the same dock as enemy leaders? 

Admitting that a court of neutrals trying war criminals from 
both sides was a counsel of perfection, we have still to consider the 
alternative of a bench made up equally of judges from both victors 
and vanquished. This would probably be impracticable on two 
counts. First, to be consistent, we should have had, in this alterna¬ 
tive also, to permit the trial of accused Allied personnel. In the 
second place, it is almost inconceivable that anything approaching a 
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judicial atmosphere could have been maintained on a bench made up 
of recent enemies trying their respective co-nationals. 

What conclusions are to be drawn from this tentative and 
provisional appraisal? 

My general conclusion is that the proceedings, admirable as 
they were in tone and guided as they were by a genuine effort to 
spare the innocent and to equate punishment with the proved 
offense, did not amount to adjudication properly so called. The 
structure of the tribunal, its terms of reference, and the circum¬ 
stances in which it sat, excluded the objective guaranties of im¬ 
partiality that characterize strict adjudication. There continues to 
be grave doubt as to the legal character of the principles which it 
invoked. 

The trial was intended to serve two main purposes. One was 
vengeance for acts of which some were clearly punishable by national 
military tribunals, while others had never been made criminally 
attributable to individuals or subject to any specified punitive 
measures. The other purpose was to make certain that the same 
leaders should not again plunge the world into war. There can be 
little question that if vengeance is ever justifiable it was so in this 
case. So, too, was the desire for security against repetition. The 
tribunal served both purposes with distinction. But the proceedings 
need never have been represented to be strictly legal or judicial. 
There could have been a frank announcement that certain persons 
were going to be punished on formal proof of the acts of which 
they were accused, whether or not those acts were generally ad¬ 
mitted to be criminal under a law of nations. The accused would 
be allowed counsel and given the opportunity to rebut the e\ndence 
brought against them. But the object would be justice as the victors 
saw it, not as it is measured by law properly so called. So far as con¬ 
sistent with this object and the general circumstances, but no further, 
methods of a judicial type would be employed. 

What is the difference? Only that, as it was actually conducted, 
the enterprise smacked of deception and hypocrisy—^modes hardly 
calculated to advance the cause of world society and law. 
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4. Deterrent Efect 

Some capital has been made of the deterrent effect of such solemn 
public proceedings as those of Nuremberg. But this hope scarcely 
bears examination. Men engaged in the greatest adventures of 
power are not more likely to be deterred by the prospect of stylized 
international retribution than by the other consequences of failure. 
This is not the kind of arrangement that will prevent adventurous 
tyrants from leading their subjects into war. Only the near-certainty 
of an invincible combination of forces against them will restrain 
ambitions such as those of the Nazi leaders. When the war of 1939- 
1945 broke out, many war crimes had been defined in international 
conventions and in manuals of military instructions. It was well 
known that in the event of capture the captor would be likely to 
impose and carry out sentence of death for such offenses. Yet surely 
few wars, if any, have been marked by more numerous or more 
heinous crimes. Reasons have been given for believing that it may 
not be entirely useless to continue elaborating rules of warj but the 
question remains an open one precisely because the prospect of 
deterrent effect in the heat of military action, or under ruthless 
or desperate commanders, is so small. This has been proved by 
experience} and the proof leaves little reason for expecting that 
personal penalties for aggression will dim the prizes of conquest. 



XI. Neutrality 


THE conception of neutrality as a distinct status with its own rights 
and duties was of slow formation. Until the middle of the seven¬ 
teenth century, if governments felt any obligation not to give active 
assistance to any belligerent, they felt it only in virtue of a treaty. 
Apart from treaty, a State which furnished money, munitions, men- 
of-war, and even troops to one belligerent was not regarded as doing 
an injury to the other. Even the ‘‘just war^’ theorists held such assist¬ 
ance reprehensible only when it was rendered to a State fighting with¬ 
out just cause. Only aid to such a State gave the other belligerent 
just cause for war against the donor.’ As the requirement of just 
cause came to be treated by the theorists as a matter of conscience 
only, while for all external purposes both sides were held equally 
justified, theory itself could not attach any external consequences 
to the most active partiality for one side in a war. 

Apart from natural-law doctrine, governments were, of course, 
free to make assistance to an enemy a casus belli^ regardless of the 
reasons which had led them to embark upon war. The remarkable 
thing is the frequency with which they refrained from doing so. 

In practice. States took full advantage of the liberty to help a 
favored belligerent while themselves remaining formally at peace. 
It was with the object of preventing this without having to make it 
a casus belli that European powers entered into a network of bi¬ 
lateral treaties solemnly promising not to furnish “counsel, help, 
favor, support, ships, moneys, troops, victuals or other assistance” ^ 
to each other’s enemies. The accumulation of these treaties, rather 
than any influence of doctrine, brought about a shift in practice from 
assistance at discretion toward abstention from any advantage to 
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one side over the other unless a previous agreement stipulated help. 
Doctrine was too noncommittal or ambiguous to aid significantly in 
this development. 

Grotius has little to say about neutrals. He would protect them 
and their property from seizure or damage not justified by a bel¬ 
ligerent’s extreme necessity. His famous distinction between goods 
useful only in war, never useful in war, and useful both in war and 
in peace, was designed to preserve neutral commerce from inter¬ 
ference unless it was furnishing arms or material without which a 
belligerent could not carry on successful operations.® But in a 
later passage the only duty he would exact of those not taking part 
in a war is “to do nothing that would strengthen one fighting for 
a bad cause or hamper the movements of one conducting a just 
war.” He then goes on to reflect the confusion into which the lore 
of the just cause had fallen. “In case of doubt,” he says, neutrals 
“must show themselves equal to both sides in allowing transit, in 
furnishing supplies to the forces, and in oflFering no relief to the 
besieged.” ^ 

More than a hundred years later, neutrality still finds small 
place in the treatises. Bynkershoek argues, on his usual grounds of 
expediency, for a complete impartiality “j/ medius sim,'* that is to 
say, if I am non hostis, which means one who is not engaged on 
either side in the war and not bound by treaty to assist one or the 
other. A State bound by such a treaty is, in his terminology, an 
ally, not a true neutral.® This is an unusual distinction in his 
time, when States were still generally regarded as free to give 
treaty-aid and yet remain neutral. 

Vattel, like Bynkershoek, argues for a passive impartiality—giving 
aid to neither side} but he acknowledges common practice by adding 
the qualification, “when there is no prior obligation.” He goes into 
some detail on the impossibility of active impartiality, that is to 
say, of giving aid equally to both sides. Even if the donor could 
preserve a numerical equality, allotting the same number of troops 
and the same quantity of arms and munitions to each belligerent, 
circumstances would make such assistance a greater advantage to 
one than to the other. 

Abstention by governments from all assistance aflFecting the 
fortunes of war is thus Vattel’s ideal of neutrality. But, with his 
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usual care to make the best of both worlds, he concedes within a 
few pages that money may be lent to one belligerent and not to 
the other provided this discrimination is based exclusively upon 
normal economic calculations.® 

At the end of the eighteenth century, the provision of aid under 
a prewar treaty had not come to be regarded as a breach of neu¬ 
trality. In 1788, Sweden had protested Denmark’s fulfillment of 
such an obligation to Russia as a violation of the law of nations.'^ 
But five years later, Jefferson, taking one of the first steps in an 
American policy which was to clarify and extend the pattern of 
neutral abstention, still admitted the legality of treaty-aid. On 
this point JefFerson’s language was almost precisely that of Vat- 
tel—. . a neutral nation must in all things relating to the war 
observe an exact impartiality toward the parties ... no succour 
should be given to either, unless stipulated by treaty, in men, arms, 
or anything else directly serving for the war5 “ 

The treaties by which States had sought to forestall third-party 
aid to their enemies had usually stipulated not only that sovereigns 
should not furnish troops and supplies, but that they should prevent 
their subjects from doing so. As the clause prohibiting aid by gov¬ 
ernments fell into disuse, being partially replaced by a general 
understanding that no succor would be given save under prewar 
treaties, the obligation to prohibit supply by private individuals 
seems to have dropped out of sight. Even Bynkershoek, w^hile 
urging governments not to send arms and other things needed in 
war, would permit belligerents to purchase weapons and hire 
soldiers from any neutral population. Soldiers and goods would be 
subject to capture or destruction, but there would be no penalty for 
the State.® Some treaties prohibited the recruitment of neutrals, 
others made specific provision for it, and there was no clear under¬ 
standing against it apart from treaty.^® Privateers were fitted out 
and manned in neutral countries to raid the maritime commerce of 
one belligerent to the advantage of the other. It was precisely 
upon this point that Jefferson took his energetic initiative, in 1793, 
to check the activities of the French Minister, M. Genet, in the 
United States. M. Genet was informed “that it is the right of every 
nation to prohibit acts of sovereignty from being exercised by any 
other within its limits, and the duty of a neutral nation to prohibit 
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such as would injure one of the warring powers. . . Later in 
the same year, the note to Mr. Morris, the American Minister in 
Paris, quoted above, repeats this new emphasis upon the duty of the 
neutral: “. . . if the United States have a right to refuse the per¬ 
mission to arm vessels and raise men within their ports and terri¬ 
tories, they are bound by the laws of neutrality to exercise that 
right and to prohibit such armaments and enlistments.” In these 
passages, Mr. Jefferson was overstating the existing clarity of prac¬ 
tice, consensus, and doctrine} but the statement, followed by vigor¬ 
ous application, did much to fix the status of neutrality. 

The object of the United States, and of the governments that 
followed this lead, was to prevent the spread of war and to con¬ 
solidate for States not aligning themselves with either side a position 
approximating as nearly as possible that of peacetime. For this 
purpose two sets of principles were necessary—one limiting the 
action of belligerents in neutral territory or against neutral trade, 
the other limiting neutral action that would assist one belligerent in 
defeating the other. Neutrality had to be made attractive for 
neutrals and harmless for belligerents. It was to be a status of 
objective, if not subjective, impartiality, protected by rules pro¬ 
hibiting the use of neutral territory for warlike purposes and the 
arbitrary interruption of commerce. In practice, as we shall see, the 
stabilization of these rights and duties was at best a fleeting one. 
Two world wars in the first half of our century found belligerents 
encroaching more and more deeply upon neutral sovereignty and 
resources, while neutrals turned back toward the unhampered 
medieval practices of active non-belligerency. 

The international consensus temporarily achieved in this domain 
by the end of the nineteenth century is set forth in Hague Con¬ 
ventions V and XIII on the rights and duties of neutral powers in 
war on land and at sea. Much of these texts is regarded as declara¬ 
tory of already existing rules. 

The freedom to permit the passage of troops, asserted in prac¬ 
tice and doctrine alike until the middle of the nineteenth century, 
was given up. In its place came the obligation of neutrals to intern 
forces belonging to belligerent armies received in their territories, 
though it continued to be permissible to allow the passage of war¬ 
ships through neutral territorial waters. Recruiting for belligerent 
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armies was prohibited. So was the fitting out of warships for use by 
either side. The supply of troops or arms and munitions by a gov¬ 
ernment became a breach of neutrality, irrespective of treaty obliga¬ 
tion. Detailed limitations were placed upon the sojourn, revictual¬ 
ing and refueling of belligerent warships and of prizes in neutral 
ports. Prizes were, indeed, forbidden to enter save in cases of un¬ 
seaworthiness, stress of weather, or want of fuel and provisions. In 
general, a belligerent was forbidden to use neutral territory, includ¬ 
ing ports and territorial waters, for military or naval purposes. 
For its part, a neutral government was bound to employ what 
Article 6 of the Treaty of Washington, 1871, called “due diligence,” 
and what Articles 8 and 25 of Hague Convention XIII, 1907, 
called “the means at its disposal” to prevent such use. 

In the war of 1914-18, this consensus was frequently and fla¬ 
grantly disregarded. Germany demanded passage for her armies 
through Belgium, and, on Belgium’s refusal, invaded the country. 
Thus, after demanding what would have been a breach of neutrality, 
Germany violated the treaties of 1831 and 1839 in which, together 
with Austria, Britain, France, and Russia, she had guaranteed the 
permanent neutrality of Belgium. In 1915 and 1916, Britain and 
France violated the neutrality of Greece by landings at Salonika 
and on Corfu and by the use of Greek territory as a base of opera¬ 
tions.^® Germany brought prizes into Chilean and United States 
harbors and kept them there for purposes and for lengths of time 
inconsistent with the rules codified at The Hague. British and 
German warships used Chilean ports as sources of fuel-supply for 
operations in the Pacific, and British men-of-war attacked the 
German cruiser “Dresden” in Chilean territorial waters.^® 

The second world war again revealed all the frailty of neutral 
status in conflicts of such magnitude. By land, sea, air, or all com¬ 
bined, Belgium, Holland, Denmark, Norway, Switzerland, and 
Iran, even while they tried to remain neutral, were made passage¬ 
ways or bases of operations by one belligerent or another. Ships 
were captured or sunk in neutral waters. But most important was 
the United States’ complete break with tradition in its policy of “all 
aid short of war” to the Allies fighting against Nazi Germany and 
Fascist Italy. 

Frail as it has thus become in the face of belligerent necessities. 
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the status of neutrality is under attack of another sort by the 
champions of international organization. If the use of force is to be 
made a monopoly of an organized supranational society in which 
member States are bound to assist in suppressing illegal violence, 
neutrality must, it seems, become illegal. Even in such a society, 
however, a right of self-defense would have to be recognized. In 
the interval (which may be prolonged) between an attack and 
collective action against the aggressor. States desiring to stand aside 
from the conflict may find use for what is left of the canons of 
neutrality. Nor will these canons be entirely superseded so long as 
some States remain outside the supranational society and unbound 
by its special laws.^* 

Contraband 

Neutral governments are under no obligation to prevent their 
nationals from supplying belligerents with provisions, munitions, 
or weapons of any sort other than warships. Since the “Alabama” 
arbitration between the United States and Britain in 1871-1872, 
the neutral’s duty to prevent the fitting out or arming of vessels 
for a belligerent had been widely acknowledged, and it was ex¬ 
plicitly laid down in Article 8 of Hague Convention XIII of 1907. 
The ground for this exception from the general rules relating to 
contraband was the directness and gravity of such a contribution to 
hostile operations. In regard to all other supplies furnished by 
nationals of neutral States to one belligerent, the interests of his 
opponent were thought to be adequately protected by the liberties 
of capture and confiscation brought together under the heads of 
contraband and blockade. 

Perhaps the earliest effort to protect neutral commerce was that 
represented by the rule in the Consolato del mare that neutral 
cargo on captured enemy ships should be free from confiscation. 
The same fourteenth-century code permitted belligerents to capture 
enemy cargo on neutral ships.” These rules came to be the con¬ 
sistent policy of England, whereas France and Spain rallied finally, 
after some fluctuation, to the opposite doctrine of “free ships, free 
goods; enemy ships, enemy goods.” The Declaration of Paris, 
1856, embodied a compromise of these opposing policies in the 
second and third of its clauses, which read thus: “(2) The neutral 
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flag covers enemy’s goods, with the exception of contraband of warj 
(3) Neutral goods, with the exception of contraband of war, are 
not liable to capture under enemy’s flag.” 

Since ancient times, belligerents have been conceded the right 
of intercepting and appropriating necessaries of war sent by neutrals 
to their opponents. It is apparently also an old practice to issue 
proclamations on the outbreak or in the course of war listing 
articles that will be confiscated if captured on the way to an enemy. 
Such articles came to be described as contraband, a term of Italian 
origin first used to denote trade prohibited by statute {bando) of 
which smuggling was a common example. Grotius observed that 
the limits of belligerent action under this head had been debated 
since the distant past. In his view, things useful only in war were 
always subject to seizure, apparently without preliminary proclama¬ 
tion. Mere luxuries, useless for military purposes, were immune. 
In regard to a third class of objects, such as money, food, ships, 
and naval materiel, useful in peace and in war, Grotius made a 
distinction. They might be seized by right of necessity if their 
receipt by the enemy would be fatal to a belligerent’s defense. But 
then compensation would be due, unless the captor was fighting a 
just war against a lawless enemy, when the supplier might justly 
be penalized by the loss of his goods.’® 

Numerous treaties specified things that might alone be seized as 
contraband. For the most part, continental European countries 
tried to limit the list to weapons and munitions, while England, 
relying upon strong naval forces to cut off enemy supplies and at 
the same time to protect her own maritime trade, wished to extend 
them. But there was great variety in the treaties, especially in the 
matter of including or excluding provisions, horses, and materials of 
naval construction. The uncertainty of the munitions category is 
well illustrated by the fact that saltpeter, a raw material for gun¬ 
powder, though it figured in many lists, was ignored in others. 
There were important differences, too, between the treaties, which 
were largely designed to protect the commerce of the parties when 
they were neutral, and the proclamations, which aimed at weaken¬ 
ing an enemy. 

Bynkershoek notes a difficulty which has never ceased to frustrate 
efforts to restrict the categories of contraband. “If,” he says, “you 
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prohibit everything out of which munitions of war can be made, 
your catalogue will be enormous, for there is almost no material 
that cannot easily be manufactured into something fitted for war¬ 
like use.” " So he, like Grotius before, and Vattel after him, 
admitted the legality of changes in the categories according to the 
circumstances of the war. Thus Bynkershoek would allow ship¬ 
building materials to be intercepted if the enemy could not carry 
on his war without them, while Vattel approved treating provisions 
as contraband where there was a prospect of starving an adversary 
into submission. It is characteristic of Vattel’s influence in America 
that in a protest to England in 1793 the Government of the 
United States took the stand that provisions are contraband only 
when on their way to a besieged place which, if not so supplied, 
would in all probability have to surrender.®® 

There is, of course, a clear line of connection between the views 
of Grotius on res ancifitis ususy things serviceable in peace and in 
war, and the passages just cited from Bynkershoek, Vattel and the 
American State Papers. The line leads on to a category which, though 
regarded with disfavor in most European countries, came to be 
well recognized in British and American practice, namely, con¬ 
ditional contraband. 

In two cases tried in 1815 and 1816 respectively, first the 
Circuit Court, and then the Supreme Court of the United States, 
laid it down that provisions “destined to a port of naval equipment 
of an enemy, and a fortioriy when destined for the supply of his 
army” were contraband.®' It is this more specific destination which 
distinguishes conditional from absolute contraband. The latter, 
being unquestionably war material, is confiscable if captured on 
its way to the enemy country; whereas conditional contraband, 
consisting of materials useful in peace and in war, may only be ap¬ 
propriated in transit to the armed forces or the government of 
the enemy. Consignment to the government sets up an almost 
irrebuttable presumption of destination to the armed forces. 

Throughout the nineteenth century and on into the twentieth, 
each successive war brought uncertainty and dispute as to what 
things were to be treated as contraband and what were free. At 
the Hague Peace Conference of 1907, the matter came up for 
discussion, but no agreement got beyond the committee stage. The 
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conference had, however, adopted a draft convention for an inter¬ 
national Q>urt of Prize, and the discussion revealed how many 
divergent views touching the relations of belligerents and neutrals 
must be reconciled before this court could know what rules to 
apply. The London Naval Gsnference of 1909 was convened by 
the British Government in an effort to achieve agreement in this 
field." 

This conference produced the famous Declaration of London, in 
which ten naval powers proposed to accept something very much 
like the Anglo-American classification of goods. Article 22 is a list of 
articles, such as arms, projectiles, explosives, military equipment, 
and horses, which may without notice be treated as absolute contra¬ 
band. Article 23 provides that with the progress of scientific in¬ 
vention new articles may be added by notification. Article 24 
enumerates articles ancifitis usus which may be treated as contra¬ 
band if destined to armed forces or a government department. 
Such are foodstuffs, clothing, money, vehicles^ and vessels other 
than warships (which are absolute contraband), railway rolling 
stock, balloons, flying machines (!), and barbed wire. Additions 
may be made to this list also by notification. Articles 28 and 29 
specify things which may not be declared contraband, for example, 
raw cotton, wool, rubber, raw hides, metallic ores, paper, and soap. 

The Declaration of London was never ratified. It contained 
clauses that much British opinion considered too damaging to tradi¬ 
tional British methods of pressure upon an enemy, and even the 
host country of the conference refused to be bound by it. 

Yet, though it had never come into force, all the belligerents in 
1914 began by adopting the declaration, with some modifications. 
Within two years, its rules were regarded as totally impracticable. 
It was officially abandoned by British and French orders of July 7, 
1916, which pronounced absolute contraband all commodities di¬ 
rectly or indirectly useful to the enemy in his war. Even before 
this, the distinction between conditional and absolute contraband had 
for all practical purposes disappeared ** as State control over the 
necessities of life was established and all enemy ports came to be 
regarded as bases of supply to governments and forces. As for the 
free list, most of that had vanished through elevation of its items 
to the category of absolute contraband. Rubber was essential for 
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motor transport, cotton for the manufacture of explosives. More 
confirmatory still of Bynkershoek’s shrewd observation two cen¬ 
turies earlier, was the fact that soap should have joined the company 
of absolute contraband as a source of explosive chemicals." 

Continuous Voyage ** 

An ingenious extension of the scope of contraband was developed 
in British and American prize courts under the rubric of “continuous 
voyage.” The notion was first propounded in 1800 by Lord Stowell 
in connection wdth what is known as the Rule of War of 1756. The 
Rule of War of 1756 was to the effect that the trade between a 
mother country and its colonies, which was then usually closed to 
foreign shipping, might not be carried on with impunity by foreign 
vessels at a time when war hampered its continuance by the vessels 
of the metropolis. In i8cx), when Great Britain was at war with 
Spain, American ships carried supplies between Spain and Spanish 
colonial ports, stopping to unload and reload at American ports. 
In “The Essex” and “The William,” Lord Stowell held the cargoes 
good prize on the ground that in spite of the break at American 
ports the voyages were continuous and in violation of the Rule of 
War of 1756.** 

The same principle was applied to contraband in the American 
Civil War. “The Peterhoff” was a British ship bound for Mata- 
moras, a Mexican port on the Rio Grande, carrying military supplies 
intended for the Confederate forces. She was captured off St. 
Thomas, and her contraband cargo condemned in the Supreme 
Court. Previously, goods had been condemned as contraband only 
if they were destined to an enemy port. These were bound for 
neutral territory} but it was held that the voyage to Matamoras 
formed part of one continuous transportation to Brownswlle, the 
Confederate port across the Rio Grande to which the goods were 
to be sent after unloading at Matamoras.*' 

The Declaration of London (Articles 30, 35, and 36), in a com¬ 
promise between European and Anglo-American views, laid it down 
that “continuous voyage” might be invoked in regard to absolute, 
but not to conditional, contraband, unless in the latter case the bel¬ 
ligerent had no seaports. In temporarily adopting the declaration. 
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Great Britain had reserved the right to capture conditional contra¬ 
band even when it was bound for a neutral port.®* British courts 
accordingly condemned provisions shipped from the United States 
to Copenhagen but destined to be transshipped there and carried to 
Germany for the armed forces.*® France, Germany, and Italy also 
applied the doctrine of continuous voyage to conditional contraband 
in the war of 1914-18.*® 


Penalties 

Captured contraband goods were confiscated, along with non¬ 
contraband belonging to the same owner. The fiction of infection or 
contagion was an Anglo-American device for the extension and en¬ 
forcement of belligerent rights.®* But should the shipowners suffer.? 

British and American practice allowed the ship to go free unless 
she made use of false papers, declared a false destination, resisted 
capture, carried contraband in violation of a treaty with her State, 
belonged to the same owner as the contraband, or belonged to an 
owner who knew that his ship was being used for the carriage of 
contraband and allowed it to go on. This was the subjective test. 
Prize courts of other countries used an objective, numerical criterion, 
some condemning the ship if any part of her cargo was contraband, 
others if three-quarters, others again only if the whole cargo was 
contraband. In this matter the Declaration of London turned against 
the British test, laying down the rule that the vessel should be 
confiscable if contraband goods, reckoned by value, weight, volume, 
or freight-charges, formed more than half her cargo. This was 
widely adopted in the war of 1914-18, but the British Privy Council 
held in the “Hakan” that the owner’s knowledge was sufficient to 
justify condemnation of his ship at least where contraband formed 
a “substantial part” of the cargo. 

In the war of 1914-18, one of the principal modes of Allied pres¬ 
sure on the Central Powers was the stoppage of sea-borne supplies. 
The method employed was, technically speaking, more an exploita¬ 
tion of the institution of contraband than blockade, though “block¬ 
ade” was the popular name of the whole operation. As the struggle 
developed into one of national life and death, of a scale and in¬ 
tensity never before witnessed, former notions of contraband, ex- 
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panded as they had been in the Declaration of London, were found 
an intolerable obstacle to full use of the preponderant Allied naval 
strength. The abandonment of any distinction between conditional 
and absolute contraband, elimination of the free list,®* adoption of 
ultimate destination as the sole criterion for distinguishing free 
goods from contraband, and extended presumptions of enemy des¬ 
tination—^all these were still insufficient restriction on neutral com¬ 
merce. Mined war zones on the high sea, established by both sides, 
endangered and curtailed commercial shipping. But perhaps the 
supreme belligerent interference with the life and activity of neu¬ 
trals was the rationing system initiated by Great Britain. 

Under this system the imports of neutral countries were re¬ 
stricted by quotas calculated on their average annual imports in the 
three years before 1914, plus ten per cent to allow for natural in¬ 
crease in population. Surplus over these amounts was presumed to 
be intended for export in original or processed form to the Central 
Powers and was accordingly subject to capture and confiscation. 
After the United States entered the war, the quotas were reduced 
from the previous averages to minimum requirements.®* 

As a partial relief from the delay, danger, and expense imposed 
upon neutral shipping by the elaborate Allied system of control, 
naval certificates (“navicerts”) were issued by the British Govern¬ 
ment for approved cargoes from the United States to Scandinavian 
coimtries. This was a revival of the occasional practice, dating back 
to the seventeenth century, of granting passports or safe-conducts 
to favored neutral shippers. Large use of this device was made in 
the draft convention put forward, in 1939, by the Harvard Re¬ 
search as part of an effort to balance rationally the interests of bel¬ 
ligerents and neutrals under the condition of modem warfare. 
“Navicerts” were extensively used in the war of 1939-45. They 
were supplemented by “mailcerts,” which facilitated the passage 
of parcel post packages through the British censorship.®® 

Blockade 

Another mode in which belligerents, in successive wars, have in¬ 
creased their control over neutral trade is blockade. Originally, 
the word was synonymous with “siege,” then it came to mean mari- 
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time interruption of commerce. It was already distinguished from 
aege by the end of the fifteenth century, and Grotius asserted the 
belligerent’s right to intercept supplies not only when he was besieg¬ 
ing a town, but when he was blockading a port.** 

Blockade was long regarded as legitimate only when connected 
with some immediate military objective. This might be either starv¬ 
ing a place into submission or advancing along a coastline where the 
enemy drew supplies from the ports. Used for such purposes, 
blockade was known as “military” or “strategic,” and until the 
nineteenth century this continued to be its widest generally recog¬ 
nized extension. The Dutch, relying upon strong naval forces, at¬ 
tempted in seventeenth-century wars against Spain and England to 
extend the scope of their blockades beyond their effective means of 
enforcement. Their example was followed by Napoleon when, in 
his Berlin decree of 1806, he declared all the British Isles to be un¬ 
der blockade and forbade neutral ships to approach them. This was 
the supreme example of the “paper” or “cabinet” blockade —z mere 
proclamation unimplemented by anything approaching adequate 
means of enforcement. Neutrals had long been insisting that to 
justify the capture and confiscation of their ships for breach of 
blockade, a belligerent must not only declare his intent, but main¬ 
tain sufficient naval forces in the area to prevent passage in or out. 
The Armed Neutralities directed against England in 1780 and 
1800 endorsed the criterion favored in continental Europe, namely 
that, to be legal, a blockade must be maintained by stationary ships 
sufficiently close together to submit any vessel attempting passage 
to crossfire. 

The United States, though it had joined in the Second Armed 
Neutrality, rallied half a century later to the British view. This 
left the decision as to effectiveness to the facts of each particular 
case, without any specific rule regarding the number or disposition 
of the ships employed. All that was necessary, according to one 
famous decision, was “a force sufficient to render egress or ingress 
dangerous} or, in other words, save under peculiar circumstances, 
as fogs, violent winds, and some necessary absences, sufficient to 
render the capture of vessels attempting to go in or come out most 
probable.” *’ The change in the American criterion was marked 
by the practice of the Northern states in the Civil War. That con- 
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flict permanently established the ‘‘commercial” blockade, that is to 
say, the attempt to stop all maritime trade with the enemy i^thout 
reference to any particular operation proceeding on land. Thence¬ 
forth blockade was to be an independent mode of warfare. The 
Northern blockade of the Confederate states covered twenty-five 
hundred miles of coast. The fleet maintaining it numbered one ship 
for about six miles of shore-line. Charleston was considered effec¬ 
tively, and therefore legally, blockaded by one ship lying off the 
bar between the two channels and two or three cruising outside 
within signaling distance.®* 

The Declaration of Paris had laid it down in 1856 that “Block¬ 
ades, in order to be binding, must be effective, that is to say, main¬ 
tained by a force suflident really to prevent access to the enemy 
coastline.” This was repeated verbatim in the unratified Declara¬ 
tion of London of 1909. Taken literally, the rule would mean that 
the successful passage of a single ship would prove ineffective¬ 
ness and, accordingly, the inexistence of a legal blockade. In fact, 
the history of the subject has been characteristic of the play of legal 
ideas in the relations of States. The invention of submarines and 
bombing aircraft has eliminated any possibility of keeping ships 
stationary or hovering in large numbers in defined areas. Blockades 
have been maintained and submitted to, albeit with complaints, 
without anything approaching the criterion of the Armed Neutral¬ 
ities or the literal meaning of the Declaration of Paris. Enough 
ships have slipped through to make fortunes for energetic blockade- 
runners. In each successive war, belligerents adopt new methods, 
insist upon their legal adequacy, and condemn neutral ships for 
breach of blockades which bear little resemblance to any previously 
established “rule.” The international consensus adapts itself to 
the fait accompli. 

Continuous Voyage and Blockade 

Under the heading of blockade, belligerents claim the right to 
stop aU maritime commerce, contraband or not, with blockaded 
territory. Primary liability for breaking through attaches to the 
ship, which is subject to capture and confiscation. The owners of the 
cargo are only secondarily liable, on proof of their complicity in the 
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bJockade-running. The Declaration of Londotif Article 21 j provided 
that “The cargo is also *“ condemned, unless it is proved that at the 
time of the shipment of the goods the shipper neither knew nor 
could have known of the intention to break the blockade.” The 
strength of the presumption here against the cargo-owner cor¬ 
responded to practice, where, in this instance, Britain was no more 
severe than France. 

To blockade neutrals has never been regarded as permissible. By 
definition, a ship could not commit a breach of blockade by a voyage 
to a neutral port. Non-contraband goods, therefore, could not logi¬ 
cally be condemned when they were carried round a blockade by 
transportation to a neutral port and transshipment there to enemy 
forces. They were not contraband, and no breach of blockade has 
been committed. Technically, since they were innocent goods, the 
doctrine of continuous voyage was irrelevant. 

In the Civil War, American prize courts used language which 
ignored such distinctions. Ships bound for Nassau in the Bahamas 
were condemned on the ground that they intended, either by an ex¬ 
tension of their own voyage to a Confederate port or by transship¬ 
ment to other vessels, to evade the blockade. Confiscated along 
with the ships were cargoes which were not in all cases, clearly 
contraband.*® True, the decisions in these cases were justified by 
reasoning which swung confusedly between contraband and breach 
of blockade. But they were interpreted in England and in Europe 
generally as an extension of the doctrine of continuous voyage to 
blockade, and they were roundly criticized by British, European and 
even some American writers as in effect endorsing the blockade of 
neutrals.** They could have been defended as frustrating collusive 
plans to evade blockade. The doctrine of continuous voyage itself 
was nothing more than a formula to defeat plans to evade the classi¬ 
fication of goods as contraband. But the Declaration of London 
came out strongly against the extension of blockade to neutral ter¬ 
ritory. Article 19 reads thus: “Whatever may be the ulterior desti¬ 
nation of a vessel or of her cargo, she cannot be captured for breach 
of blockade, if, at the moment, she is on her way to a non-blockaded 
port.” 

The far-ffung British and Allied naval operation of 1914-18, 
which controlled with a high degree of effectiveness trade to neutral 
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as well as to enemy ports, could perhaps have won eventual recogni¬ 
tion as a blockade extended to prevent evasion. There were, how¬ 
ever, other arguments available, and these were used to the full. 
Much could be explained as legitimate retaliation for Germany's 
proclamation of war zones and ruthless use of the submarine in 
them. Mr. Asquith, the British Prime Minister, spoke as follows in 
the House of Commons on March i, 1915: 

In the retaliatory measures we propose to adopt, “blockade,” “contra¬ 
band” and other technical terms do not occur, and advisedly, in dealing 
with an opponent who has openly repudiated all the restraints of law and 
humanity, we are not going to allow our efforts to be strangled in a 
network of juridical meshes.^* 

Or, as Sir Erie Richards wrote, the operation, in so far as it inter¬ 
cepted shipping to neutral ports, could be described as a normal 
means of implementing what had become an almost all-inclusive 
extension of contraband, with the principle of continuous voyage in¬ 
flated to a point where ultimate destination was the conclusive factor 
in determining the guilt or innocence of cargoes.**® Which argument 
is most relied upon does not matter. The essential fact is that bel¬ 
ligerents, under the desperate conditions of modern war, use to the 
utmost the available means of weakening the enemy, trusting to 
the morality or popularity of their cause to justify the means. 


Neutrality in Air Warfare 

After the war of 1914-18, a new problem in international legisla¬ 
tion demanded attention. The airplane had established itself as a 
weapon of great destructive capacity with unmeasured potentialities 
of development. Rules were called for to govern its use by bel¬ 
ligerents, and to regulate the conduct of neutrals in air warfare. 
Warships and maritime war provided an inescapable analogy, and 
the influence of the custom and convention codified at The Hague 
in 1907 is visibly dominant in the drafts prepared by official and 
unofficial groups trying to work out a system of control for the 
new instrument of violence. 

It was no accident that the most important initiative should have 
been taken by a conference called to limit naval armament. A com- 
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mission of jurists, appointed under a resolution of the Washington 
Conference, dated February 4, 1922, drew up the Hague Air Rules 
of 1923. 

The possitnlities of war in the air had been dimly foreseen even 
in 1899, when a five-year convention was concluded forbidding the 
discharge of projectiles or explosives from aircraft. Similar action 
was taken with somewhat less conviction in 1907, item 14 in the 
list of texts produced at the Second Peace Conference being a 
“Declaration Prohibiting the Discharge of Projectiles and Explo¬ 
sives from Balloons.” The war of 1914-18 made it obvious that the 
most that men of any practical sense could hope for was, not to 
prevent, but in some measure to regulate, bombardment from the 
air. So the Hague Air Rules of 1923 content themselves with work¬ 
ing out in detail the application to aerial warfare of the restrictions 
which the Regulations of 1907 on the Laws and Customs of War 
on Land had sought to impose. There is the same effort to spare 
undefended places, civilian population, churches, hospitals, historic 
monuments, and works of art. If proper military objectives are so 
situated that they cannot be hit without indiscriminate bombard¬ 
ment of civilians, then they must not be attacked from the air.** 

In some respects, the Hague Air Rules impose obligations upon 
neutrals which are more exacting than those of Hague Convention 
XIII of 1907. This is particularly so in regard to the entry and 
departure of military aircraft. Neutrals are not required to prevent 
belligerent warships from entering their territorial waters or ports 
and going out again to battle. They are under some injunctions as to 
numbers admitted at any one time, length of sojourn, activities dur¬ 
ing sojourn, and order of departure. In addition they are required 
to prevent belligerents from using their territory or waters as a 
base of operations, and to prevent anyone in their territory from 
arming or fitting out ships for action against a belligerent power. 
They may, if they wish, forbid the entry of warships; but, if they 
do, the prohibition must apply equally to all belligerents. These 
regulations, which can be very embarrassing to a neutral,** were 
considered an inadequate guaranty and protection of neutrality in 
connection with the swift and free-moving airplane with its threat 
to the most vital points in a belligerent’s territory. Belligerent 
military aircraft are, therefore, not simply commanded to abstain 
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from acts of hostility in neutral territory, as are warships; they 
are forbidden even to enter the jurisdiction of a neutral State. 
Neutral governments are moreover bound to use the means at their 
disposal to prevent such entry and to intern those that do come in.** 

In the rules just stated, the jurists working at The Hague in 
1923 were following the pattern of neutrality in land rather than 
sea warfare. They returned to the maritime model for the duty to 
prevent work on aircraft in preparation for attack upon a belligerent 
power and to prevent the departure of Mrcraft so prepared." From 
the same source come the rules drafted for contraband and un¬ 
neutral service, breach of blockade, visit and search, and the juris¬ 
diction of prize courts.*® 

The Hague Air Rules, never having been ratified, were not even 
theoretically binding in the war of 1939-45. It is improbable that 
their ratification would have mitigated the slaughter of civilians 
and the destruction of non-military property which so devastated 
Europe. But the written or unwritten international consensus on 
neutrality in air warfare may perhaps be credited with some useful 
results. At any rate, it was commonly admitted to be a breach of 
neutrality for belligerent military aircraft to enter neutral air space. 
Such breaches were committed, and doubtless would have been com¬ 
mitted even if the rules had been ratified. But neutral air space was 
not made an arena of air combat; and the direct measures taken by 
neutral governments to prevent the passage of aircraft on combat 
missions, though they sometimes entailed loss of lives and machines 
for belligerents, were not interpreted as hostile acts. 

The essential clash between the principles of law and the practice 
of war has been eloquently put by statesmen eminent in position 
and extraordinarily qualified by experience. Mr. Lloyd George went 
to the heart of the matter in the following passage of his War 
Memoirs: “Nations fighting for their lives cannot always pause to 
observe punctilios. Their every action is an act of war, and their 
attitude to neutrals is governed, not by the conventions of peace, 
but by the exigencies of a deadly strife.” ** To this may be added 
the testimony of a leader in the second world war. Mr. Winston 
Churchill, writing about the steps by which Iran, a neutral coxmtry. 
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was forced to expel German agents and to permit the passage of 
military supplies to Russia, concludes as follows: “Thus ended this 
brief and fruitful exercise of overwhelming force against a weak 
and ancient state. Britain and Russia were fighting for their lives. 
Iniffr anna silent leges** 

Our survey of the long endeavor to mitigate the einls of war does 
not justify an entirely negative conclusion. Though it is undoubt¬ 
edly true that belligerents “cannot always pause to observe punc¬ 
tilios,” they do in fact pay some attention to rules backed by wide 
and long-established consensus. The more humane commander 
finds support for moderation in the well known usages and in the 
texts of international agreements. The protest of Admiral Canaris 
against the German treatment of Russian prisoners in the second 
world war, while unsuccessful, is a case in point.®' Some alleviation 
of the hardships of military occupation has been attributed in 
authentic fashion to the Hague Regulations.®' On the other hand, 
we have only to remember the prohibition of bombardment of open 
towns and of discharging projectiles from aircraft to realize all the 
frailty of conventional restraints upon types of weapon and methods 
of warfare. 

While then it has not been proved quite useless to elaborate and 
refine rules of war and neutrality, we are surely justified in the 
view that such activity does not merit a prominent place in any 
further effort to develop or codify a law of nations.®' This view 
has some bearing upon the current attempt to prevent the use of 
atomic energy for other than peaceful purposes. Little progress has 
been made thus far.. But at least the enterprise has taken the right 
direction in seeking to stop the national manufacture of atomic 
weapons, rather than merely to prohibit their use. Even then it is 
a common calculation, inspired by hard experience, that, if general 
war does break out again, the belligerents will at once set to work 
getting the forbidden weapons into production. Whether or not 
they are used will depend, it is thought, more upon the estimated 
balance of advantage, as in the case of gas in the war of 1939-45, 
than upon any treaty obligation. 

On the whole, the lesson appears to be that available energy will 
be better ^ent if it is concentrated upon removing the causes and 
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preventing the outbreak of war rather than deflected into the miti¬ 
gation of war’s effects. This means that we must discover the weak¬ 
nesses of contemporary international organization and seek ways of 
remedying them. The third part of this book is dedicated to these 
twin problems. 




PART THREE 


ORGANIZED DEVELOPMENT 


XII. Contemporaiy Organization 


World-Society and the United Nations 

WRITING in 1910, Max Huber argued that a society exists 
wherever there is a collective interest in which at least three parties 
share. He then went on to dte, as conclusive evidence of a col¬ 
lective interest among States, the fact that they alter the common 
law for themselves by agreement, but can never unilaterally release 
themselves from it.* For anyone who holds, as I do, that an as¬ 
sertion of common law is already an assertion of sodety, the argu¬ 
ment involves a -petitio ■princifii. We may admit, however, consist¬ 
ently with the thesis set forth in Chapter II above, that there is 
at least a beginning of sodety and of law wherever a collective 
interest is recognized by some attempt at implementation. 

Applying this criterion to the most general of contemporary in¬ 
ternational organizations, the United Nations, we are confronted 
with some striking contradictions between the language of the 
Charter, on the one hand, and the actual proceedings of the or¬ 
ganization and the conduct of Members on the other. 

The text is full of assertions of collective interest and of provi¬ 
sions for implementing it. The whole document indeed is an as¬ 
sertion of collective interest in the prevention of war, peaceful 
settlement of disputes, and the improvement of living conditions for 
all peoples, coupled with a plan for organized collective effort to 
further these ends. On paper, therefore, the United Nations is a 
highly developed sodety of States. 


859 



26o 


CONTEMPORARY ORGANIZATION 


The Assumption of Great-Power Harmony 

When we turn from the text to the conduct of the organization 
and of its Members, the conviction of society fades. Apparently the 
document, taken at its face value, does not correspond to the actual 
intentions of all the parties or to the balance of conjunctive and 
disjunctive forces operating upon them. If there was a general be¬ 
lief in 1945 that the Charter did faithfully represent these inten¬ 
tions and forces, the belief was based upon the assumption that the 
Government of the Soviet Union, as a result of collaboration with 
the Western democracies in the war against Hitler, had abandoned 
its Marx-Leninist program of world revolution. This was not so. 
Moscow’s acceptance of Allied help for the purpose of expelling an 
invader and disarming his nation was a tactical necessity. Neither 
it nor the subsequent participation in planning an organized society 
of nations marked any change in doctrine or grand strategy. The 
Government of the U.S.S.R. clings to its policy of overthrowing 
capitalist regimes by fostering the growth of revolutionary groups 
and by direct assistance in the final clash. This has been abundantly 
demonstrated in Europe and in Asia, to say nothing of the estab¬ 
lished connection between Moscow and the communist parties of 
America. Open and concealed assistance to forces which seek to 
overthrow by violence, or any other extra-parliamentary means, the 
existing order in nine-tenths of the States of the world is not com¬ 
patible with any serious undertaking to form with those States an 
effective world-society, dedicated to the prevention of violence, 
settlement of disputes, and rationally planned co-operation to raise 
standards of living. The development of Soviet polic)"^ since 1944 
suggests that the Kremlin’s purpose in the United Nations has al¬ 
ways been to use the organization as an observation post and at 
the same time, by liberal recourse to the veto, to prevent it from 
becoming a major obstacle to the spread of revolution. By per¬ 
sistently opposing the implementation of collective interests textu- 
ally recognized in the Charter, the Soviet Government has made it 
clear that its recognition of these interests was never a serious one. 

The Soviet Union’s assistance to revolutionary groups has put 
parliamentary democracy everywhere on the defensive. Democracy, 
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in turn, is supplying what aid it can mobilize to strengthen the 
non-communist elements in such countries as it can reach. The re¬ 
sulting international situation is not one featured by social co-opera¬ 
tion for common ends, as seemed to be planned in the San Francisco 
Charter. On the contrary, it is a division of the world into two hostile 
armed camps preparing for eventual war. The evidence seems to 
indicate that both sides fear this war and that neither desires it. But 
the evidence also indicates that each side will accept the ordeal 
rather than bow to the will of the other or to that of any third en¬ 
tity in the settlement of the differences between them. That is to 
i say that each side has values which transcend, in its appreciation, 
I any collective interest. There is, in other words again, no society, 
no collective will, to prohibit violence between the two camps and 
to dictate a settlement between them. Against this background of 
struggle, the technical agencies of the United Nations, ignored by 
the Soviet Union and, therefore, spared the deep-seated conflict 
which paralyzes political action, address themselves with varying 
success to the social and economic problems of what is formally a 
society of States though not a world-society. 


Limited Membership 

That the United Nations is not, in principle, a world-society is 
made clear, in the first place, by the articles in the Charter regarding 
membership. Membership is limited to the fifty-one original con¬ 
tracting parties, plus States subsequently recommended by the 
Security Council and accepted by a two-thirds vote of the General 
Assembly. Since the Council’s recommendation requires seven votes, 
including those of all five permanent Council members, any of the 
five may veto the admission of an applicant State. Thus, the ap¬ 
proach to universality is imder the unilateral control of each of the 
great powers.* Nevertheless, if we overlook Germany and Austria, 
for which a special reason for non-admission exists in the fact that 
peace treaties have not yet been concluded with them, and Switzer¬ 
land, which is hindered by its guaranteed neutrality, the United 
Nations has in fact achieved something very near practical univer¬ 
sality of membership. By the end of 1950, sixty States had joined. 
It should be noted, however, that non-peace-loving States are in- 
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eligible, that Members may be expelled for persistent violations of 
the Charter,* and that by a decision taken at the San Frandsco Con¬ 
ference, but not incorporated in the Charter, any State may with¬ 
draw from membership/ These provisions for expulsion and with¬ 
drawal emphasize the de jure as distinct from de facto non-univer¬ 
sality of the United Nations. It can hardly be argued that we have 
here a revival of the outlawry of some early legal systems. States 
would not withdraw voluntarily into a condition of outlawry, nor 
is it contemplated that an expelled State shall be put beyond the 
pale of the general “law of nations.” 

Membership is at best, however, merely a formal test of univer¬ 
sality. It leaves unanswered the question of the substantial reality of 
a sodety. An organization world-wide in membership may be so 
limited in its material competence either de jure or de facto that to 
describe it as a world political society becomes harmfully mislead¬ 
ing. The contemptuous abstention of so great a state as the U.S.S.R. 
from almost all the technical agendes of the United Nations, in¬ 
cluding the International Labor Organization, makes a deep cut 
into the de jure competence of this assodation; while the stable 
opposition of the two main groups of its membership causes a de 
facto limitation which, in matters most closely touching security and 
therefore of deepest collective concern, amounts to near-paralysis. 

It was, of course, not even contemplated that the United Nations 
would deal with serious conflicts of interest between the great 
powers. The Charter was drafted by men who proceeded on the as¬ 
sumption of unanimity, that is to say absence of dispute, between 
the five permanent members of the Security Coundl. So, while the 
general obligations of abstention from violence, peaceful settlement, 
and collaboration in economic and sodal advancement, purport to 
be binding on these members, the machinery of the organization is 
legally powerless in their case, though not in the case of the other 
members, to enforce these obligations. This is the great legal in¬ 
equality of a constitution which declares itself “based on the prin¬ 
ciple of the sovereign equality of all its Members.” * 

The fraility of the organization in matters of prime import re¬ 
sults from the ostensibly unexpected differences between the great 
powers in such matters. Thus, in so far as the United Nations is a 
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society including the Soviet Union, its competence is in fact mar¬ 
ginal in the sense that it does not reach to the great issues dividing 
our world. That does not mean that it is useless, even in this scope j 
witness its work in regard to Iran and the Dutch East Indies. On 
the other hand, as an organization administering collective interests 
of States other than the Soviet Union, especially through its tech¬ 
nical agencies, it has much higher significance both de jure and de 
facto. Here it perhaps deserves the name “society,” even with 
some of the political connotation of that word as it is applied to the 
State. In so far as verbal distinctions are important for purposes of 
clarity, it might better be described in its total scope as a mere as¬ 
sociation. 

The object of this study is to discover the substantive nature and 
potentialities of the United Nations, not to answer the very minor 
question as to how it should be classified. What we are specially 
concerned about isjthe degree^ if any, in which the Charter itself 
constitutes, or in which its provisions promise, progress towards an 
effective society and law of nations. Viewed with this concern in 
mind, the text presents a remarkable mixture of noble language and 
legal evasiveness. If it had been consciously designed verbally to 
meet demands for the prevention of war, without irrevocably de¬ 
priving governments of their freedom of action, it could hardly 
have been better worded. This may have been the purpose of some 
of the governments concerned, but incompatibility of announced 
objectives, on the one side, and liberties reserved by vagueness or 
ambiguity of drafting, on the other, is a familiar feature of inter¬ 
national undertakings. It probably corresponds to contradictory de¬ 
sires as sincerely and as uncritically held by statesmen as by their 
constituents. Hitherto, the literature of international law and of in¬ 
ternational politics has done little to expound the impossibility of 
realizing both objectives and reservations and the consequent neces¬ 
sity of instructed choice. Some of this reticence on the part of writers 
has been due to the conviction that, popular attachment to the priv¬ 
ileges and the symbols of the sovereign State being what it is, any 
advance towards an effective supranational legal order depended on 
concealment of the cost in terms of sovereignty. My thesis is that, 
on the contrary, complete candor is a condition of enduring progress. 
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World-Society and ^^Fundamental Rights” 

The statesmen assembled at San Francisco assumed the role of 
representatives not merely of States but of peoples. In the preamble 
of the Charter, they borrowed and pluralized a popular phrase 
from the Constitution of the United States and spoke as “We, the 
peoples of the United Nations.” This carried the suggestion, rein¬ 
forced by the closely following assertion of “fundamental human 
rights,” that the society being constituted was to break through the 
artificial barrier of the personified State and to unite men and 
women of all nationalities directly and as individuals in one great 
organization. The phrase was, however, a fugitive appeal to human 
interest. “We, the peoples” make no further appearance, and the 
text speedily assumes the traditional style of a multilateral diplo¬ 
matic agreement between sovereign States. Article 2 is already as¬ 
serting the sovereignty and equality of all Members and reserving 
for their discretion “matters which are essentially within the 
domestic jurisdiction of any state.” This reservation will offer com¬ 
modious exits for Members feeling the pinch of obligations which 
the Charter appears to impose. The United States has already lent 
its authority to the view that the phrase “essentially within the 
domestic jurisdiction” is one to be interpreted by the State itself.* 
How it will affect any attempt to vindicate the “fundamental human 
rights” of individuals against their own governments remains to be 
seen. Professor Jessup’s opinion that the Charter takes these rights 
out of the exclusive domestic jurisdiction ’ is indeed a rational in¬ 
ference from the text, particularly in the light of the advisory opin¬ 
ion of the Permanent Court of International Justice in the matter 
of the Tunis and Morocco Nationality Decrees.® Unhappily, the 
conduct of States in matters which they regard as important is not 
greatly influenced by rational inferences from texts, especially 
where, as here, various interpretations are juristically possible and 
respectable. 

‘^Sovereign Eqtsality” 

The “sovereign equality” of Article 2, paragraph i, is a striking 
manifestation of the persisting appeal of face-saving phrases in in- 
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ternational politics. In this context, not even the ingenious distinc¬ 
tion between equality of status and equality of function, enshrined 
in the 1936 report of the British Imperial Conference, can lend 
substance to the alleged principle. For the Charter establishes not 
only a legal inequality between Members of the United Nations in 
the matter of position in the Security Council, but also a procedural 
inequality. The Members accordingly have neither equal rights nor 
equal protection of such rights as they have. Proceedings against 
a permanent member can be arrested at its own will} but no others 
have this privilege and immunity. When amendments to the Char¬ 
ter are proposed, they can be prevented by any one of the privileged 
five} but none of the lesser States has such power.® The resulting 
position amounts formally to that legalized hegemony of the great 
powers which Max Huber, in the essay cited at the beginning of this 
chapter, foresaw as one possible configuration of world politics.'® 
To say that the inequality thus formalized is one of function and 
not of status would be to make an empty verbal distinction. Per¬ 
manent membership of the Security Council, especially since it does 
not depend upon a selective vote, may with complete propriety be 
described as a status. 

The definition of equal sovereignty that described the sovereign 
State as a political community not subject to any human will outside 
itself is inapplicable to the Members of the United Nations, other 
than the five permanent members of the Security Council. In ratify¬ 
ing the Charter, all, other than these five, have accepted a position 
of formal subordination to a collectivity whose decisions they are 
bound to obey irrespective of their individual consent. It is mean¬ 
ingless to say that their voluntary acceptance of the Charter pre¬ 
serves their sovereignty. On the contrary it is a voluntary sur¬ 
render of sovereignty. They have done what is necessary on their 
part to set up on paper a supranational society. Their doing so is a 
rational acceptance and formalization of their de facto power por¬ 
tion. 

In the circumstances, it is difficult to attach much practical sig¬ 
nificance to the salute to the “principle of equal sovereignty” in 
Article 2, paragraph i. 

Conceivably the phrase might reconcile potential opponents of 
ratification who failed to read the text and discover the inequalities 
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which it embodies. Or again, lawyers may argue that since equal 
sovereignty is the principle, no inequalities may be permitted save 
those specifically pro\dded for. But, though it mil doubtless be 
repeated in countless speeches, I see no place in the Charter where 
this general formula could be successfully invoked as an obstacle 
to any particular act which would otherwise be legal. 

So long as they remain in this society, therefore, all States but 
the privileged five are in a position of legalized inequality. Invok¬ 
ing the declaration which was made at San Francisco but does not 
form part of the Charter, a State may withdraw. Even then it wll 
not necessarily escape control. Article 2, paragraph 6, lays it down 
that "The Organization shall ensure that states which are not Mem¬ 
bers of the United Nations act in accordance with these Principles 
so far as may be necessary for the maintenance of international peace 
and security.” But, having withdrawn, the State will at least be in 
a position, for what that is worth, to argue that this clause no longer 
makes law for it. 

How far the textual subordination of the lesser States will ac¬ 
tually affect their conduct must of course depend upon the conjunc¬ 
ture of forces in each specific situation. It has already been demon¬ 
strated how the conflicts of the great powers may be exploited to 
prevent any collective control of a weaker Member. 


The U.N. and Non-Members 

The mission to apply the principles of the United Nations even 
to non-members is of special interest in its bearing on sovereignty 
and equality as a principle of the general law of nations independ¬ 
ent of the Charter. That principle was supposed to render illegal 
attempts to force upon a sovereign State any rule to which it had 
not consented. If the principle still holds. Article 2, paragraph 6, 
seems to impose on the United Nations an obligation that violates 
the general law of nations. Now this, under the principles alleged to 
determine the validity of treaties (and the Charter is a treaty) 
would be null and void. To avoid this conclusion, the clause must 
be interpreted as merely calling upon the United Nations to take 
such measures as are at once within the powers assigned to it by the 
Charter and in harmony with international law to induce non-mem- 



CONTEMPORARY ORGANIZATION 267 

bers to comply with its prindples. This would limit the organization 
to the modes of persuasion normal in diplomacy. 

The clause just examined looks like an attempt to extend to the 
world at large the de jure hegemony of the great States in the 
United Nations. In this more general sphere the resultant position 
would reflect the de facto distribution of power at the present time 
no less faithfully than it does within the limited organization. But 
in neither sphere do we find another necessary element of a de 
facto joint hegemony, namely the will to use superiority of power 
for the achievement of common purposes. The antagonisms of the 
great States prevent the exercise of any effective hegemony, and by 
playing upon them even weak communities can not merely assert 
autonomy, but use methods and achieve ends that run counter to 
collective interest. Thus, the infant State of Israel was able to dis¬ 
regard appeals and resolutions of the various United Nations agen¬ 
cies attempting to put an end to its war with the Arab League. 
Making the most of American indulgence, which reflected the large 
and influential Jewish vote in the United States, and of Soviet 
hostility to the Arab League as an alleged tool of British imperial¬ 
ism, the astute Israeli Government was able to carry out its own 
program of development, rejecting the concessions to its opponents 
urged by the United Nations. The affair was a graphic demonstra¬ 
tion of the relative strength of national and general interests as 
factors determining the conduct of States. 

Justice 

“Jtistice” and “the principles of justice” are frequently invoked 
in the Charter.'* In the preamble, “justice” appears among the 
general aims of the “peoples of the United Nations”} in Articles 
I and 2, “justice” or “the principles of justice” qualify the obliga¬ 
tion of peaceful settlement. It appears to be assumed that “justice” 
has a fixed meaning for everybody. Nowhere is any provision made 
for the authoritative interpretation of the word. Differences of 
opinion as to what is “just” in any given context might of course 
be referred to the International Court of Justice, but this would 
depend upon the consent of the parties. Whether a dispute on the 
question would be a “legal dispute,” which States accepting the 
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optional clause in Article 36 of the Courtis Statute would be bound 
to submit, is far from clear. If we may judge by the wording of 
Article i, paragraph i of the Charter, the ‘^principles of justice” 
are something distinct from “international law” and, therefore, per¬ 
haps not within the peculiar competence of a Court “whose function 
is to decide in accordance with international law such disputes as 
are submitted to it . . If “justice” is to be measured not by 
“international law,” but ex aequo et bonoy the Court would only be 
competent to do the measuring in the event of a special ad hoc 
agreement to this effect between the parties to a dispute.^*^ 

In spite of the assumption of general agreement as to the mean¬ 
ing of “justice,” it would hardly be possible to suggest a less pre¬ 
cise standard of conduct. This is especially true when the standard 
is set up for a group of States differing so widely and so variously 
as the Members of the United Nations do in their conceptions of the 
good life and of the proper relation between the State and the in¬ 
dividual. When to these differences we add the fact that govern¬ 
ments, like individuals in private life, usually regard as “just” what¬ 
ever they desire most, we can hardly avoid the conclusion that the 
notion of “justice,” unlimited by unified and compulsory inter¬ 
pretation, conceals an unchartable area of discretion. 

International Police Action 

In Article 24 of the Charter, the Members of the United Nations 
“confer on the Security Council primary responsibility for the 
maintenance of international peace and security, and agree that in 
carrying out its duties under this responsibility the Security Council 
acts on their behalf.” There were two possible ways in which such 
a delegation of power and responsibility might be implemented. 
The Security Council might have been instructed to recruit, equip, 
and train an international army, navy, and air force. These forces 
would have been directly maintained by the Security Council and 
individual States would have had no command over them. This way 
was not chosen. It would have meant too clear a recognition of a 
super-state, incapable legally of enforcing its authority over any 
of the five permanent members of the Security Council, but em¬ 
powered in law and supplied with the direct means to compel any 
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other Member of the United Nations to comply with its will. The 
other mode of implementation was preferred. Armed forces neces¬ 
sary to carry out measures decided upon by the Security Council 
were to be held available by the Members and to be placed at the 
disposal of the Council on its call. But all the details of numbers, 
types, degrees of readiness, and location were to be settled by agree¬ 
ments to be made between the Security Council, on its initiative, and 
individual Members or groups of Members.*® No obligation to hold 
troops available was to come into existence until these agreements 
had been made. All that these clauses therefore amount to is an 
agreement to try to make an agreement. There is no obligation to 
accept any proposal made in this connection by the Security Coun¬ 
cil, and a Member would appear to be doing its entire contractual 
duty so long as it displayed willingness to negotiate. The fact that 
five years after the Charter came into effect not one of these agree¬ 
ments had been made testifies to the difficulties which beset the path 
of international organization, 

Great-Po’wer Conflict 

The difficulty here, as in so many contemporary matters of inter¬ 
national concern, has its roots in the conflict of values and interests 
between the Soviet Union, with its supporting group of Eastern- 
European and Asiatic States, and the Western democracies. The 
Soviet Government persistently accuses the United States and Britain 
of using the United Nations as a tool of their “imperialist conspir¬ 
acy.” If these accusations correspond to real fear, one can readily 
understand Soviet reluctance to strengthen the organization by im¬ 
proving its means of execution. True, the veto protects the U.S.S.R. 
and its friends from legal action under the Charter, but the veto is 
under attack and, in any event, force once made available might 
be used without a sensitive regard for texts. Soviet representatives 
in the Military Staff Committee, which has been attempting to 
formulate the agreements called for in Articles 43-48, have accord¬ 
ingly refused to accept proposals regulating the type and amount of 
armed forces to be required of each Member, and progress has been 
impossible. 

In the result, the Security Coimdl can invoke only the general 
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obligation of Members to assist in the performance of its duties,** 
and, in the absence of any specification, a large discretion is left to 
any States that may be called upon for ud. The position, that is to 
say, is hardly more predse than it was in the League of Nations 
where the Coundl had no power further than “to recommend to the 
several governments concerned what effective military, naval or air 
force the Members of the League shall severally contribute to the 
armed forces to be used to protect the covenants of the League.” ** 

The failure to agree on forces to be held at the disposal of the 
Security Council is only one typical example of the weaknesses 
which spring from the antagonisms of those States whose unanimity 
was made a condition of action in the most crudal aspects of the 
security function assigned to the United Nations. These difficulties 
reaffirm a truth which appears to have been lost sight of in the 
fleeting glow of joint victory. The focal problem of international 
security is the problem of peace between the great powers. It 
cannot be dealt with effectively by an organization legally or mate¬ 
rially incapable of operating agdnst a great power. From the be¬ 
ginning, the Security Council was unfitted for the role of chief re¬ 
sponsibility for international peace and security verbally assigned to 
it in Article 24 of the Charter. It can take action only against a 
State which is neither one of its five permanent members nor spe- 
dally befriended by a permanent member. In cases where none of 
the five is sensitively involved, it might serve the useful purpose of 
stopping small wars which could develop into great ones. But in 
their search for safeguards against what they regard as major perils, 
the principal States of the world have turned to other devices. 

On its side, the Soviet Union has established the Cominform to 
replace the Comintern disbanded in 1943. Through this organiza¬ 
tion, and by various bilateral pacts, it is seeking to strengthen the 
anti-capitalist bloc of which it is the heart and inspiration. On their 
side, the Western democracies have their Brussels and North At¬ 
lantic Pacts. Though regionally limited, these various devices 
clearly do not belong to the category of regional arrangements de¬ 
scribed in Articles 52-54 of the Charter as local agencies operating 
under the control of the Security Council to maintain peace and 
security in their respective regions.** Though officially described 
as arrangements vnthin the framework of the United Nations and 
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devoted to its purposes, they are in fact substitutes for that organiza¬ 
tion in the security calculations of the participants. Their function 
is collective defense against what the parties consider a danger of 
attack from other Members of the United Nations, whereas the 
role of a regional arrangement of the kind contemplated in Articles 
52-54 is the maintenance of peace and settlement of disputes be¬ 
tween the States of the region.’® And it would be folly to suppose 
that the parties plan to suspend, until they have the authorization 
of the Security Council required in Article 53, any protective action 
which they may consider necessary. 

What the parties to these pacts are relying upon more than 
Articles 52-54 is Article 51, which lays down the rule that “Noth¬ 
ing in the present Charter shall impair the inherent right of in¬ 
dividual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has 
taken the measures necessary to maintain international peace and 
security.” They are making preparations for collective self-de¬ 
fense.®® But the fact that it has been deemed necessary to take such 
precautions against the suspected designs of fellow Members vividly 
demonstrates the unreality of that identity of interest among the 
greater States which was apparently assumed when the Charter of 
the United Nations was drafted. The Brussels and North Atlantic 
Pacts, for example, are obviously plans for a task not contemplated 
at San Francisco, namely, the containment of one of the five per¬ 
manent members of the Security Council. 

Formal Equality 

The General Assembly, as its name indicates, is the meeting of 
representatives (not more than five each) of all the Members of the 
United Nations. Here is complete formal equality of great and 
small States both in representation and in voting strength. Each 
delegation casts one vote, and none has a veto. This equality was, 
however, bought at a price. The General Assembly “may discuss any 
questions or any matters within the scope of the present Charter.” 
In the internal economy of the organization—membership, budget, 
elections to the Economic and Social Council, the Trusteeship Coun- 
dl, the International Court of Justice—it speaks with the voice of 
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legal authority. But while, with the exception of matters pending 
in the Security Council, the whole range of world politics outside 
these housekeeping duties is open to its discussion, it has no power 
there, as the Security Council has, to dictate a decision. The most 
it can do is to make recommendations, and these are not binding.*^ 
The nearest approach to a power of disposition in the General As¬ 
sembly is in connection with trusteeship agreements for non-stra- 
tegic areas. These must win its approval before they can come into 
operation.^* 

The price paid for formal equality in the General Assembly was 
thus the exclusively consultative nature of that body’s functions in 
the primary problems of international relations. The more precious 
interests of the great States are not directly affected by recommen¬ 
dations, whatever may be the weight of general opinion embodied in 
them. The governments of these States, therefore, did not think it 
necessary to retain a veto on the products of the General Assembly. 
They readily acknowledged, indeed boasted of, the value of a 
forum for unfettered discussion. This was one of the attractions 
held out to the lesser Members to compensate for the inequalities 
imposed by other portions of the Charter. Here was at least an equal 
right of criticism. 

In its budgetary function, the General Assembly has at least a 
negative control of all the activities of the United Nations. An¬ 
nually, it gets the opportunity to refuse supply if it disapproves the 
program in general or the plans of any particular organ. This power 
of the Assembly extends even to the work of the Security Council. 
It gives effect to the democratic principle, “No taxation without 
representation,” since the contributions to United Nations expendi¬ 
ture are determined by the General Assembly.*® Though in theory 
decisions of the Security Council could doubtless be carried out at 
the pecuniary expense of the members voting for them, this gener¬ 
osity is not likely to be extensive, and the Assembly’s power of the 
purse would probably prove an effective restraint upon any tendency 
in the Council to defy by positive action the opinions and interests 
of the general membership. 
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Hegemony and Democracy 

The disparity of powers between Council and Assembly reflects 
the attempt made at San Francisco to attune the United Nations 
organization to the forces actually operating in international affairs. 
The opinion has already been expressed ““ that the attunement was 
faulty, owing to marked exaggeration of the identity of interest 
between the great powers. But it was far from unreasonable for 
men looking back on the experience of the League of Nations, 
where there had been no such differentiation in the powers of 
Council and Assembly, to believe that much more effective action 
would be possible if States possessing a preponderance of strength 
were allowed a preponderance of voice. 

There are times when mankind does indeed form one society. 
These are the times when, faced by the danger of extinction. States 
possessing a preponderance of strength join forces and impose their 
joint decisions wherever in the world the common interest imple¬ 
mented by their coalition demands that they should do so. At such 
moments, there is an undoubted law of nations: the collective will 
of these States sanctioned by their arms. This happened briefly in 
the wars of 1914-18 and 1939-45. On each of these occasions, three 
or more States constituted themselves a government of the world. 
On both occasions they were assisted by lesser States who had no 
voice in their most important decisions. In the desperate peril of 
war a sufficient identity of interest establishes itself both to permit 
effective joint action and to reconcile lesser States to accepting 
decisions dictated by those possessing preponderance of power. The 
identical interest is self-preservation. When existence is no longer 
immediately at stake, lesser interests take command, divergencies 
paralyze joint action, and minor allies become less submissive. 

Those who believe in democracy by no means wholly deplore the 
breakdown of wartime world-government. They would indeed 
gladly see, realized in time of peace and used for the prevention 
of war and enhancement of general welfare, some of the efficacy of 
action displayed by dictatorial wartime coalitions. But they are un¬ 
willing to pay the price of submission to decisions arbitrarily taken 
by triumvirates or quadrumvirates of States. In any political or- 
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ganization on the international plane, they are therefore con¬ 
fronted, no less than within the State, with the perennial problem 
of combining efficiency with broad participation in decision-making. 

The dominance of the Security Council in the United Nations, 
and the dominance of the major States in the Security Coundl, is a 
partial continuation of the commanding position taken in wartime 
by the holders of great military and economic resources. The dilu¬ 
tion of the Council with six smaller States (enough, if they all 
voted together, to block, though not to initiate, action in a body 
of eleven members where seven votes are required for decision in 
substantive matters) is a concession to democratic principle and 
small-State susceptibilities, as is also the General Assembly’s con¬ 
trol of the budget and general liberty of critical discussion. Consid¬ 
ered as a whole, the constitution is an ingenious composite of realism 
and idealism. The main thing lacldng to make it work is the motive 
force of joint great-power initiative. 

Proposed Nc'w Use of Assembly 

When communist forces crossed the thirty-eighth parallel at 
the end of June, in 1950, and proceeded to overrun South Korea, 
the Security Council acted without a concurrent vote from the 
Soviet Union. The Soviet Government, in protest against the con¬ 
tinued representation of China by delegates appointed by the Kuo- 
mintang Government in Formosa, had instructed its representative 
not to attend meetings of the Council. No Soviet veto therefore 
opposed the series of resolutions by which the Council called upon 
Members of the United Nations to assist the Republic of Korea in 
repelling the armed attack and provided for the appointment of a 
United Nations commander. The main burden of assistance had im¬ 
mediately been assumed by the United States, and though important 
help was subsequently furnished by other Members, what the Coim- 
cil was in effect doing was approving action taken by the United 
States and adopting it as action of the United Nations. The Soviet, 
Czechoslovak and Polish Governments at once attacked the legality 
of the resolutions on the ground that they lacked the vote necessary 
under Article 27, paragraph 3. In defense, the United States Depart¬ 
ment of State pointed to previous instances in which the legality 
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of dedsions taken on substantive matters with permanent members 
abstaining had not been questioned even by the Soviet Government. 
Those induded cases in which the Soviet representative himself had 
abstained. There was thus, the State Department argued, a series of 
precedents justifying an interpretation of Article 27, paragraph 3, 
which legalized the action taken by the Security Coundl without a 
concurrent Soviet vote. This view was apparently accepted by all the 
members of the Council participating in the relevant deliberations, 
even by Yugoslavia, which had abstained from one of the resolu¬ 
tions and voted against another.*® In any event none of the mem¬ 
bers formally questioned it. 

Whatever any eventual judgment may be as to the legality of the 
proceedings, the fact remains that effective action was taken under 
United Nations auspices against violent aggression. Too late to pre¬ 
vent this development, the Soviet Union returned to the Security 
Council and resumed its veto. This raised the practical question as to 
how similar measures might be taken in possible future cases of 
aggression. An answer was sought by the United States and several 
supporting members in more active use of the General Assembly. 

An elaborate resolution was accordingly submitted to the General 
Assembly on October 7, 1950, by the United States, France, Great 
Britain, Canada, Uruguay, the Philippines, and Turkey. The object 
was to ensure that, if the Security Council should be prevented by 
lack of unanimity among the permanent members from taking action 
necessary to maintain or restore international peace and security, the 
Assembly would in effect take over the Council’s responsibility. The 
Korean experience had shown how—^at least where the United 
States felt itself directly concerned— a. mere request could elicit 
energetic action in support of United Nations principles. It was, 
therefore, not necessary to endow the General Assembly with any 
power of command. By revisions of its rules of procedure, provision 
was to be made for speedy emergency sessions where recommenda¬ 
tions could be formulated asking Members to provide the forces 
necessary to cope with aggression. A “peace observation commission” 
was to be set up to observe and report international tensions likely 
to endanger peace. Members of the United Nations were to be 
asked to organize and maintain armed forces for prompt sendee as 
United Nations units. A “collective measures committee” was to 
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report on “resources, including armed force” which might be made 
available to the United Nations, and on methods in which they 
might be used. 

This resolution, constituting and equipping the General Assembly 
as a permanent understudy for the Security Council, was adopted by 
the General Assembly on November 3, 1950. Only the small 
minority consisting of the U.S.S.R. and its four regular adherents 
opposed it. 


Development of International Law 

It is to the General Assembly that we are to look for recom¬ 
mendations concerning “the progressive development of inter¬ 
national law and its codification.” A beginning has already been 
made. To advise and assist it in this part of its duties, the Assembly 
has appointed an International Law Commission, and this body 
has surveyed the field and submitted two reports, together with 
a “Draft Declaration on Rights and Duties of States.” The first 
report lists fourteen topics selected by the commission for codifica¬ 
tion, as follows: 

(i) Recognition of States and governmentsj (2) Succession of 
States and governments} (3) Jurisdictional immunities of States 
and their property} (4) Jurisdiction with regard to crimes com¬ 
mitted outside national territory} (5) Regime of the high seas} (6) 
Regime of territorial waters} (7) Nationality, including stateless¬ 
ness} (8) Treatment of aliens} (9) Right of asylum} (10) Law 
of treaties} (ii) Diplomatic intercourse and immunities} (12) 
Consular intercourse and immunities} (13) State responsibility} 
(14) Arbitral procedure. 

The list has been given in full in order to show how large a part 
of what is traditionally known as the law of peace the commission 
proposes to formulate. In order to make a start on this ambitious 
program, it decided to give priority to: {a) Law of treaties} {b) 
Arbitral procedure} and (c) Regime of the high seas. After study 
of the report, the General Assembly recommended that the com¬ 
mission add to its priority list, (d) Regime of territorial waters. 

From time to time, the commission will presumably submit draft 
codes upon these subjects to the Assembly, which will discuss, pos- 
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sibly amend, and refer them to governments. The procedure has 
been indicated by the treatment of the commission’s draft on the 
rights and duties of States. By resolution, the General Assembly 
records that it ^^eems the Draft Declaration a notable and sub¬ 
stantial contribution towards the progressive development of inter¬ 
national law and its codification and as such commends it to the 
continuing attention of Member States and of jurists of all nations.” 

This is all that the Assembly can do. Proposed formulations of 
rules or changes in those now broadly accepted will bind States 
only as they ratify them, or possibly, in the long term, as they 
tacitly adopt them in practice. The detiiiled objections of the 
Soviet member,who voted against the draft declaration in the 
commission, make it probable that the Soviet Union and its friends 
will totally reject the majority’s definition of the rights and duties 
of States. 

According to this document, the rights of a State are those of 
independence, territorial jurisdiction, equality in law, and individual 
or collective self-defense 5 the duties, to refrain from intervention 
in the internal or external affairs of any other State, to refrain from 
fomenting civil strife in other States, to prevent activities in its 
territory calculated to foment such strife, to respect human rights 
and fundamental freedoms without discrimination for race, sex, 
language, or religion, to prevent internal conditions menacing inter¬ 
national peace and order, to settle disputes with other States by 
peaceful means, not to resort to war as an instrument of national 
policy, to give no assistance to a State so resorting to war or against 
which the United Nations is taking action, not to recognize terri¬ 
torial acquisition by a State resorting to war as an instrument of 
national policy, to carry out in good faith its obligations under 
treaty or the general law of nations, provisions in its own constitu¬ 
tion or laws to the contrary notwithstanding, and, finally, to con¬ 
duct its relations with other States in accordance with international 
law and with the principle that the sovereignty of each State is 
subject to the supremacy of international law. 

Most of these rights and duties are either commonplaces of the 
traditional literature or have recently been stipulated in multi¬ 
lateral treaties such as the Briand-Kellogg Pact and the Charter 
of the United Nations. One, the duty of non-intervention in the 
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internal or external affairs of other States, has long been a pre¬ 
occupation of the Latin American countries and finds expression in 
several Pan-American conventions. The stated duty not to recognize 
territorial acquisitions made by resort to war as an instrument of 
national policy is an attempt to generalize the Stimson doctrine 
and the Anti-War Treaty of Non-Aggression and Conciliation 
signed at Rio de Janeiro on October 10, 1933. The stated duty of 
non-discriminating respect for human rights and duties is taken 
from the “Purposes of the United Nations” (Article i, paragraph 3 
of the Charter) j but the American member was regrettably right 
when he voted against the draft declaration on the ground that in 
this item it went further than the Charter, and further than inter¬ 
national law has yet gone.*** 

The commission’s program of codification, and the Draft Declara¬ 
tion on Rights and Duties of States as a first installment, afford 
ample evidence that this body intends to follow a well worn path. 
Like the League’s Codification Committee and other predecessors, 
it will go on elaborating and refining abstract rules for the govern¬ 
ment of States. This is a harmless activity, provided it does not 
deflect energy from the more practical and more difficult task of 
organizing the joint administration of carefully delimited com¬ 
mon interests, and provided it does not encourage the habit of re¬ 
garding problems as disposed of by a species of quasi-legislation. 
But if the International Legal Commission wishes to make any 
durable contribution to the development of a world legal order, 
it will do well to transform itself into a body studying the funda¬ 
mental conditions of such development. These have not yet been 
defined with either clarity or authority. The task may, however, be 
more one for sociologists than for lawyers. Certainly a merely 
analytical jurisprudence, coupled with a drafting technique, will 
do no more than scratch its surface. 


Economic and Social Co-operation 

Turning now to the provisions of the United Nations Charter 
which are aimed specifically at economic and social co-operation, we 
again find ourselves in a domain where the declared “sovereign 
equality” of the Members finds formal recognition in their equal 
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eligibility to the Economic and Social Council, and in the rule that 
decisions by this Council are to be taken by simple majority vote 
with no preference for the greater States. Here again, as in the 
structure and procedure of the General Assembly, the apparent 
importance of this equality is reduced by the fact that the Economic 
and Social Council has no power to command. It is pre-eminently a 
body for study and report, and its most formal and authoritative 
instrument is a recommendation. In all its activity it is subordinate 
to the General Assembly, which itself has no power in this domain 
to make decisions binding upon States. So, though we follow 
a proposal from a Committee of the Economic and Social Council, 
through the Council itself and then through the General Assembly, 
we emerge at the top of the hierarchy with something which is still 
merely a suggestion referred to States for such attention or action 
as they may deem expedient. 

As we examine the functions of this Council in regard to the 
specialized agencies “brought into relationship with the United 
Nations,” it is important to bear in mind the non-imperative 
nature of the Economic and Social Council’s pronouncements, 
even when they are supported by the General Assembly’s approval. 
Its principal role here is co-ordination. It is called upon to do 
what it can by consultation and recommendation to eliminate dupli¬ 
cation or conflict between a considerable number of ambitious 
organizations whose tasks are closely interrelated. But neither the 
Economic and Social Council nor its superior, the General As¬ 
sembly, can order these agencies to do, or refrain from doing, any¬ 
thing, The functions and powers of each specialized agency are 
determined solely by the instrument embodying its constitution. 
Amendments in these constitutions may be made in deference to 
recommendations of Council or Assembly, but they will be volun¬ 
tarily made in conformity with the amendment provisions in the 
statute of each agency. 

The Economic and Social Council has a broad field for its own 
studies and reports. It may delve into “international economic, 
social, cultural, educational, health and related matters and may 
make recommendations with respect to any such matters to the 
General As^mbly, to the Members of the United Nations, and to 
the specialized agendes concerned,” and it “may make recommenda- 
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tions for the purpose of promoting respect for, and observance of, 
human rights and fundamental freedoms for all.”** 

Study, report, recommendation, draft conventions—this is as far 
as the General Assembly and the agencies subordinate to it march 
along the road towards general international or supranational legis¬ 
lation. Their competence shows no advance save in the scope of 
subject-matter over that of the occasional conferences that, in the 
last century, have drafted scores of conventions, many of them 
doomed to remain inoperative for want of ratification. There is, 
however, value in discussion and value over the long term in 
frequent, regular meetings. In the history of States, modern legis¬ 
latures have grown out of assemblies summoned first to hear and 
advise the sovereign, and a similar growth in authority may slowly 
strengthen the consultative organs of this or another United 
Nations. 


Related Agencies 

Of all the agencies having their own constitutions and competence 
although “brought into relationship with the United Nations,” 
none is more important than the International Labor Organiza¬ 
tion, whose statute formed Part XIII of the Treaty of Versailles, 
and whose activities began in 1919 with the conference in W^ashing- 
ton which drafted the familiar Eight-Hour-Day Convention. Since 
that time, its voluminous output of recommendations and draft 
conventions make up what may with some justice be called an 
international code of labor conditions.** We shall have occasion, 
in the final chapter of this book, to consider its claims as a model 
for the international formulation and protection of human rights. 
Standing beside it in the United Nations family of agencies are 
two others which continue work already well advanced under the 
auspices of the League of Nations. These are the United Nations 
Educational, Scientific and Cultural Organization (UNESCO) 
established in 1946, with fifty States as members j and the World 
Health Organization (WHO), 1948, with sixty-eight. The Food 
and Agriculture Organization (FAO), which came into operation 
in 1945 and has a membership of sixty-three States,** takes over 
the work of the International Institute of Agriculture at Rome 
and extends it into nutrition, forestry, and fisheries. The Inter- 
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national Civil Aviation Organization (ICAO), replacing the 1919 
Commission for Air Navigation, has already been described in suffi¬ 
cient detail for our purpose.*® 

Of the agencies that might be added to this list, I have selected 
only two} and because these two best represent the postwar move¬ 
ment for international economic organization, I propose to devote 
some space to their objects, structure and working methods. They 
are the International Monetary Fund and the International Bank 
for Reconstruction and Development. Their powers of majority 
decision and their concrete sanctions in case of default are char¬ 
acteristic of the growing segment of international organization 
where covenanted authority is matched by appropriate modes of 
compulsion. 

The decade before the second world war was marked by acute 
economic distress in most countries. One sign of the times was a 
sharp shrinkage in the international exchange of goods and services; 
and the return to normal levels was obstructed by the policies 
adopted by governments in their unilateral attempts to meet the 
critical problems of depression. Among the causes held accountable 
for the lagging volume of world trade and to some extent for the 
delayed recovery from depression were various unsettling condi¬ 
tions in the field of international payments, such as highly unstable 
foreign exchange rates, competitive exchange depreciation, multiple 
rates, and inconvertibility of currencies.'*" Some governments, no¬ 
tably that of the United States, were so convinced of the importance 
of these factors as obstacles to a general rise in standards of living 
that they placed remedial measures high on the agenda of post¬ 
war negotiation. Indeed, they did not wait for the end of 
hostilities before convening a conference to discuss ways and means 
of permanent monetary co-operation. 

The conference met at Bretton Woods in the United States in 
1944, and one result was the International Monetary Fund which 
came into operation in 1946- 

The Fund is one of several postwar devices designed, as its con¬ 
stituent Agreement reads, “To facilitate the expansion and balanced 
growth of international trade, and to contribute thereby to the pro¬ 
motion and maintenance of high levels of employment and real in¬ 
come and to the development of the productive resources of all 
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Members as primary objectives of economic policy.” Its particular 
contribution to this general purpose was to be the promotion of 
exchange stability, the maintenance of orderly exchange arrange¬ 
ments among members, assistance in “the establishment of a multi¬ 
lateral system of payments in respect of current transactions be¬ 
tween Members and in the elimination of foreign exchange re¬ 
strictions which hamper the growth of world trade.” The Fund’s 
resources were to be available to members, “under adequate safe¬ 
guards,” so that they might “correct maladjustments in their balance 
of payments without resorting to measures destructive of national 
or international prosperity.” 

Capital is provided by the members in fixed quotas adjustable 
at five-year intervals by a four-fifths majority. The original quotas 
were, in American dollars, $2,750,000,000 for the United States, 
$1,300,000,000 for the United Kingdom, and for the other mem¬ 
bers amounts varying from $450,000,000 for France to $500,000 
for Liberia and for Panama.®’ Voting power is in proportion to 
quota, each member having “two hundred and fifty votes plus one 
additional vote for each part of its quota equivalent to one hundred 
thousand United States’ dollars.” ** Save as otherwise explicitly 
provided, decisions are by majority of votes cast. Quotas are pay¬ 
able in gold as to twenty-five per cent or ten per cent of the mem¬ 
ber’s official holdings of gold and United States dollars, which¬ 
ever is the smaller amount, and, as to the balance, in the member’s 
own currency.®’ 

In Article VIII, Section 2, of the Agreement, the parties under¬ 
take not to impose restrictions, without the Fund’s approval, 
“on the making of payments and transfers for current inter¬ 
national transactions.” Article XX provides for the initial de¬ 
termination of par values. Once that has been done, no member 
may change the par value of its currency without consulting the 
Fund} and if a member changes par value despite the Fund’s 
objection, it may be refused use of the Fund’s resources and may 
eventually lose its membership by a majority decision of the 
board of governors.^® 

The board of governors consists of “one governor and one alter¬ 
nate appointed by each Member,” and all powers of the Fund are 
vested in it.*’ But this board, which meets regularly only once a 
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year, delegates its powers, with important specified exceptions, to 
executive directors who “function in continuous session at the 
principal office of the Fund.” Five executive directors are “appointed 
by the five members having the largest quotas,” seven others are 
elected by the other members. 

The board of governors selects one governor as chdrman, and 
the executive directors select a managing director. 

The organization of the International Monetary Fund illus¬ 
trates contemporary methods of equating obligations and rights in 
economic agencies with the economic importance of States. Major 
resources mean major contribution and more votes j but no member 
is given a veto. The same principle was adopted in establishing the 
International Bank for Reconstruction and Development, which 
will shortly be discussed. 

Some criticism has been directed against the Monetary Fund for 
maldng its resources available for long-range economic readjust¬ 
ments and not confining itself to short-term credits for the cor¬ 
rection of temporary disequilibria. But even critics admit that it has 
made a contribution to world recovery.** Up to April 30, 1950, 
the Fund had completed exchange transactions totaling $777.3 
million for nineteen members.** In 1949, the reduction of the 
pound sterling from a par value of $4.03 to $2.80 was effected with 
the Fund’s concurrence, as also were the consequent devaluations 
in sixteen other member countries. Commenting on this innovation 
in world finance in his report to Congress on United States partici¬ 
pation in the 1949 activities of the United Nations, President 
Truman observed: “The making of these adjustments in a co¬ 
operative spirit, in conformity with the Fund Agreement, is in sharp 
contrast wth the interwar practice of competitive depreciation 
and retaliation.” ** 

By 1949, forty-eight countries were participating in the Fund; 
but the Soviet Union was not among them.*' 

International Bank 

The same Conference at Bretton Woods produced the Agreement 
for an International Bank for Reconstruction and Development. 
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Members of the Bank must be members of the Monetary Fund, 
and in 1949 the membership of the two institutions was identical.^® 

The Bank is designed ^‘To assist in the reconstruction and de¬ 
velopment of territories of Members by facilitating the investment 
of capital for productive purposes.^' It grew out of the experience 
of the inter-war years, when credit was frequently obtained only 
under conditions inimical to the long-run interests of both lender 
and borrower, with results calculated to dry up the international 
flow of investment capital. An essential part of the plan was to 
restore confidence by participating in or guaranteeing private loans 
to foreign governments or enterprises sponsored by them. There 
was no intention to replace or compete with private lenders, though 
the Bank—most fortunately, as it turned out—was authorized to 
make independent loans. This it does only when it is satisfied that 
necessary credit for productive purposes cannot be obtained privately 
on reasonable terms and that there is, nevertheless, good prospect 
of repayment.^*" After the war, private capital did not become avail¬ 
able in anything approaching adequate volume for loans to foreign 
governments, and the Bank’s activities have taken almost exclusively 
the form of loans from its own capital, augmented by borrowings 
in its own name."*® 

The organization of the Bank follows closely the pattern set 
by the Fund —a board of governors meeting regularly once a year 
and delegating their powers for most purposes to executive directors 
who ^Tunction in continuous session at the principal office of the 
Bank” and who select a President to be their chairman as well as 
“chief of the operating staff.” Voting power depends on contribu¬ 
tion to the Bank’s capital, each member having two hundred and 
fifty votes plus one vote for each share of stock held. Decisions are 
by majority of the votes cast, save as otherwise provided.*"*^ The 
capital subscriptions laid down in the Agreement were for the United 
States $3,i75,ocx),ooo, for the United Kingdom $1,300,000,000, 
and for other members in a descending scale.®^ The total capital 
stock authorized in the Agreement was $10,000,000,000.®'* Of this 
$8,348,500,000 has actually been subscribed by the forty-eight 
members.®* 

By the end of 1949, the Bank had made seventeen loans to six- 
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teen countries for a total of $744,000,000.“ It has been criticized 
for excessive prudence and conservatism, but its chief economist. 
Dr. Antonin Basch, makes a persuasive defense.”* In any case, the 
contrast between the amounts of capital at its disposal, and of the 
loans which it has made, on the one side, and the amounts of loans 
and grants made directly by the United States since 1945, on the 
other, is an instructive lesson in the scale of operations undertaken 
respectively by international agencies and by great powers in'pur¬ 
suit of national objectives. The contrast is reinforced by a juxta¬ 
position, for example, of the total annual budgets of the United 
Nations and of any major department of the United States Govern¬ 
ment at the present time.®^ 

Both Fund and Bank enjoy “full juridical personality.” In their 
own names they can enter into contracts, buy and sell property, 
bring or defend actions at law.®" Remembering the opinion of'the 
International Court of Justice “that fifty States, representing the 
vast majority of the Members of the international community, had 
the power, in conformity with international law, to bring into being 
an entity possessing objective international personality, and not 
merely personality recognized by them alone,” °‘’ we must expect 
to find these agencies also numbered among the corporate persons 
of international law. The fact that their membership falls short by 
two of the number mentioned by the Court and—^which is more 
important—does not include the Soviet Union, will probably be 
held against them only in contexts where the Soviet Government has 
a casting vote. 

Together, the Fund and the Bank constitute a definite though 
modest advance towards a working society and law of nations. 
The national ordering of exchange relationships between States 
and the stimulation of cross-boundary capital inve.stment under 
mutually beneficial conditions have an intimate and easily under¬ 
stood bearing upon the welfare of men and women everywhere. 
The unanticipated magnitude of the postwar problems in their 
fields called for measures far beyond the resources and powers of 
these new institutions. They have been temporarily overshadowed 
by the vast operations of the European Recovery Program. But 
that program is designed for early completion, whereas it is every- 
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where realized that many States will still stand in need pf the 
kind of financial assistance and expert counsel that the Fund and 
Bank can provide. Meanwhile, while playing their part in the 
immediate economic recovery, they are gaining valuable experience 
for a permanent role. 



XIII. New Directions 

LEGAL orders are not produced overnight. They are pieced to¬ 
gether slowly, in trial-and-error response to human demands. 
Philosophers have tortured the process into fantastic shapes to fit 
their intricate and arbitrary explanations of man and the cosmos. 
These a priori fantasies throw little light upon the forces which 
have molded law or upon the steps by which it has developed in 
history. Often they have little to recommend them but the great 
names of authors who, observing the importance of law in the life 
of society, and anxious to complete their panoramas of being, have 
appropriated a field for which they had scant title. For those who 
would guide and accelerate the ordering growth of law in new 
contexts, more instruction is to be gained from observing the 
historical formation of specific legal orders than from laboriously 
reasoned theories of law and the absolute. 

In their early stages, legal orders develop largely by the unde¬ 
signed accumulation of favored ways of doing things. This is 
custom i and it is quite unnecessary to adopt the excesses of the 
nineteenth-century “historical” school to realize its pervasive im¬ 
portance. Later on come the remembered or recorded decisions of 
judges, planned legislation, and the interpreting, classifying, and 
projecting activity of professional lawyers or jurists. These are 
not, as the same historical school would have us believe, mere 
expressions of a Volks gets t externalizing itself through legislator, 
judge, and pandectist as obedient mouthpieces. Nor is the legal 
order a biological growth spontaneously adapting itself to a chang¬ 
ing environment. Men tamper with it, and for better or worse 
some of their emendations endure. 
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They remind US that attempts tO spccci J^W fef bcyotid the Jiving 
and thinking habits of the entities that it is designed to govern 
are doomed to failure. 

Long before the sixteenth-century beginnings of the literature on 
a law of nations, impatient spirits had been urging the States of 
Christendom to unite in one effectively organized society under a 
common law. As early as the opening of the fourteenth century, 
indeed, Dante had gone further. He wanted a universal peace, to 
be achieved by making the Roman Emperor supreme arbiter in 
disputes between States of all races and religions.^ From his day 
to ours, plans of regional or world federation have followed one 
another in accelerating succession from the studies of churchmen, 
philosophers, lawyers, and kings. The rough world of politics 
would have none of them until the twentieth century. Then at last, 
after four devastating years of world-wide war, governments them¬ 
selves took the first steps toward world organization on an ad¬ 
mittedly political plane. These steps, as represented by the League 
of Nations, were kept cautious and tentative by confused desires to 
win new unity without surrendering the old separatisms; and the 
same caution, of the same origin, marks the Leaguers successor. 

Always, as the governments feel their way, new eager spirits rush 
ahead, beckoning the statesmen toward close-knit unions of many 
peoples. The great change from the past is that now these hurried 
plans are not left buried in the obscurity of learned books. They 
are made the programs of active and well organized groups com¬ 
prising men and w^omen eminent in every public and private walk 
of life. Parliamentary bodies are constrained to study them, and 
members of government departments are called upon to explain 
why official policy lags behind the crusaders. 

Reasons for the difference of official and unofficial pace are not 
far to seek. The responsibility of government engenders in the 
best of men a cautious deliberation that shuns adventure except 
in emergencies defying conventional methods. It is the exception 
that explains the constant urgency of the propaganda for regional 
or world federation. The existing situation is invariably presented 
as an emergency. Nor can it be denied that the contemporary scene, 
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with the vastly increased tempo of events, lends itself to such 
description. Yet the swift succession of “crises” clearly does not 
dispense with the need for deliberation; it calls instead for a 
sense of proportion adjusted to new magnitudes and new velocities 
of power. It will be a bad day when responsible officials catch the 
contagion of excitement from the propagandists of good causes. 

Reinforcing the inertia of responsibility is vested interest in exist¬ 
ing institutions. This is shared by the best and by the not-so-good 
agents of States. Normally, both sorts wish to retain and enhance 
their power; and the shift of function and authority away from 
national to supranational organs faces them with the risk of losing 
importance. 

Most massive of all the checks on world organization, however, 
is the inert multitude which holds the majority of voting strength. 
The great majority of even relatively enlightened populations 
pay little attention to foreign affairs.® This is not the reservoir of 
world brotherhood, w^ting to be channeled into peaceful and 
universal co-operation, which it is represented to be by the champions 
of world-federation. It can perhaps be persuaded to sound the 
slogans, so long as it does not understand their bearing on its in¬ 
grained habits of thought, speech, and action. But hostility to the 
out-group in this section of the population does not have to 
wait for stimulation by the leadership. To assert its general willing¬ 
ness to share what privileges it has with aliens of all breeds and 
manners of life is to indulge in fantasy.® A good deal of 
propaganda is being addressed to it on the advantages of merging 
national sovereignties; but little effort is being made to prepare it 
for the deprivation of short-term satisfactions, psychological and 
material, which it attributes to a machinery of statehood operating 
for its benefit alone. 

From the sixteenth to the nineteenth century, most writers on 
international law, utopian as they were, marketed their own brand 
of utopia. They did not blueprint regional or world constitutions; 
they merely preached a law of nations which could only have deter¬ 
mined the conduct of governments if it had been the legal order of a 
competently organized world-society. This division of labor still per¬ 
sists; but it has become less marked. There do indeed exist spedal 
bodies “for the progressive development of international law”; 
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but there is a growing perception that the future of any law of 
nations and that of international organization is one and the same. 
This, certainly, is the view defended in this book. 

One who suspects this identity of future, and who wishes to dis¬ 
cover the most promising path toward a reasonably reliable supra¬ 
national legal order, must therefore exert himself to understand 
the nature and strength of the factors that still militate against 
organization on a world scale. He may hope thus to discover the 
points where the opposition is weakest, and why. This should 
teach him not only w'here the possibility of progress is highest, but 
also something of the methods most calculated to accelerate an 
advance. 

In the Middle Ages there were two main strains of propaganda 
for larger political unions. One was directed toward world govern¬ 
ment and universal peace j the purpose of the other was to unite 
the Christian States in a crusade to oust the infidel from the Holy 
Places. Similarly, today, some urge world-federation, while others 
aim immediately at a union of the Western democracies to save the 
world from communism and win it for the democratic faith. Many 
of the second type profess an ultimate goal of universality, arguing 
that the constitutional union of the democracies will present such 
a spectacle of security and prosperity that all the other peoples 
will ask to be brought in. If some should hold out, maintaining 
their separate independence, or forming unions of their own, the 
democratic union would, in any event, have the power to impose its 
peace and its law. At worst, to the fax Rormm and the fax Britan- 
nica would succeed a fax democratka. 

For the purposes of this book, the sole interest of either of these 
movements is its promise of universal society and law. Judged from 
this point of view, the first appears remotely utopian j but any 
potential contribution of the second is so indirect and problematic 
that the result may be retrogression rather than advance. 

Joint definition and pursuit of the major objectives of foreign 
policy on the part of the democratic countries is recommended 
by cogent practical considerations. Under the Brussels Pact, 
Marshall Plan, Council of Europe, and Atlantic Treaty, organiza¬ 
tion for these ends has gone far. This is a traditional type of re¬ 
sponse to the thrusting advances of communist parties directed 
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and fortified by the Russian Soviet leadership. Apart from what¬ 
ever genuine differences of ideology separate the two groups now 
confronting each other in the world arena, the conviction of ir¬ 
reconcilable conflict of interests is strong enough on both sides to 
justify preparation for eventual war. The preparation on our side 
is of the conventional balance-of-power type, though the symbol is 
the United Nations rather than the sacrum equilibrium fotentiae. 

Looked at as the mobilization of a new coalition against the ex¬ 
pansion of Soviet power, this rallying of the democracies seems 
eminently prudent. Whether it would gain operative strength by 
assuming the form of constitutional union is debatable. The British 
Commonwealth has developed on the theory that too intimate a 
union saps initiative and engenders resentments, thus reducing, 
rather than increasing, effective aggregate power. 

The democratic coalition will, we hope, prevent a Soviet world- 
empire. If it leads to the emergence in Russia of a regime willing 
to tolerate differences of ideology and to collaborate rather than 
dominate, it may prepare the way for a vigorous and universal 
political organization. This will be an advance toward an effective 
supranational legal order. On the other hand, the victors may 
fall out, as they have in the past. A new constellation of opposing 
forces will then define itself, and world-society and world-law will 
stand where they stand now. The risk of such disruption will, it is 
submitted, not be substantially reduced by transforming the existing 
alliances into constitutional union. What will determine the con¬ 
duct of the parties, w'hen the immediate objective has been won, will 
be less the arrangement made for united action in emergency than 
their respective views of their interests when the emergency has 
passed. 

There are thus two conditions of any contribution to a universal 
legal order to be derived from the coalition or union of the Western 
democracies. One is that the coalition should bring about a Russian 
shift to co-operation j the other, that it should be willing, after that 
achievement, to merge in a world organization. At best, it is no more 
than a means whereby we may create circumstances in which advance 
will again become possible. This would be no small gain, since 
the present conflict between the two power-constellations closes 
the direct path toward world-law and world-society. For the time 
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being, however, the effects of the steps taken to pool the resources 
of democracy point in the opposite direction. The progressive 
organization of the Western bloc has not yet produced any visible 
disposition in the Soviet Government to the settlement of differences 
by discussion, but rather an intensified hostility and accelerated 
counter measures. The whole perceptible trend is toward an ultimate 
trial of strength by battle, with all the unpredictability of conse¬ 
quences which that implies. The Western coalition will fight, has 
indeed in Korea begun to fight, rather than permit further Soviet 
expansion. There seem to be only two ways in which general war 
may be avoided. One would be a change of regime in Russia, the 
other a decisive change of policy on the part of her present regime. 

While, then, the consolidation of a democratic alliance is a 
prudent measure in defense and vindication of our way of life, we 
should not think of it as a direct step on the way to world-govern¬ 
ment. That is not its purpose. Its cause is fear of the Soviet Union, 
and its object the accumulation of sufficient strength to stop the 
spread of Soviet dominance. 

We on the Western side believe ourselves to be fighting against 
dictation and dominance and for the liberty of peoples to decide for 
themselves how and by whom they shall be governed. This liberty 
we regard as an essential condition of world peace. In our political 
faith, the imposition by one nation, or a group of nations, of its 
power and its mode of government upon others, w^hatever its 
temporary success, means eventual war. In theory, our aid to 
countries resisting communist pressure is not aimed at preventing 
any people from freely choosing a communist form of govern¬ 
ment. It is aimed at checking the spread of communism by violence 
stimulated and supplied by agencies outside the nation, and at 
bringing about the economic and social conditions under which free 
choice becomes possible. Our belief is that free choice will usually 
reject the totalitarian type of government which communism 
appears to entail. 

There are many among us, however, who ridicule a theory which 
distinguishes between voluntarily chosen communism and imposed 
totalitarianism. They deny that any such doctrine as the com¬ 
munism envisaged by Marx and Engels is held anywhere in the 
world. To them, all communism in power is dictatorship by a 
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group controlled, with one present exception, by the Soviet Govern- 
nient, and posing as trustee and manager of all the nation’s re¬ 
sources. It is more dangerous than fascism, since it pretends to 
eliminate classes and the exploitation of labor and claims the title 
of sole true democracy. If Soviet imperialism continues to prosper, 
exceptional rejections of Russian control, such as that of Marshal 
Tito in Yugoslavia, will in due course be liquidated, and more and 
more of the world will be brought under the government of 
Moscow. What we must do, therefore, according to this view, is to 
suppress communism wherever it appears. 

Now this has all the appearance of a desertion of what I have 
called our political faith. We are to impose our definitions and ideas 
of government, we are to insist upon democratic institutions as we 
understand them. Some attempt is made to conciliate this type of 
dictation with the democratic doctrine of free popular choice of 
government. Political freedom, it is said, should not reach to the 
choice of a regime which eliminates freedom. 

There is a genuine difficulty here. It is not to be resolved, I 
think, by external dictation. The solution (if there is one) lies, 
rather, in the direction of a code of minimum human rights, volun¬ 
tarily accepted and made the law of a world-society recognizing in¬ 
dividuals as members. This is no easy, speedy, or certain solution} 
but such is hardly to be expected, since the boundary between liberty 
and authority has been in debate for at least twenty-five centuries. 

The conditions that now make a strong alliance of the Western 
democracies a prudent measure of defense have, at the same time, 
halted and reversed what seemed in 1945 a new beginning of 
official progress toward organized world-society. It has proved 
impossible for the Western and Soviet blocs in the United Nations 
to agree upon objectives and methods for that organization in any 
of the weightier matters submitted to it. The search for security 
and prosperity has turned to other paths. Since I 949 > Soviet non- 
co-operation has been accentuated by withdrawal from meetings, 
with the result that what was designed as a world organization has 
had to operate in the absence of representatives of some two-fifths 
of the world’s population. In the case of Korea in I 950 > this in¬ 
volved ignoring the voting rule set out in Article 27, paragraph 3 
of the Charter.* With substantial justification and a marked disre- 
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gard for the legal functilio, the United Nations in that instance 
assumed a role that the letter of its constitution prohibited. It be¬ 
came an instrument, in what we are convinced was an excellent cause, 
of the Western against the Soviet bloc. This would not be abnormal 
procedure in any institution operating by simple or even numeri¬ 
cally qualified majority. It was abnormal in one that could act 
constitutionally in such a case only with the concurrent vote of the 
Soviet Union. One salutary lesson may perhaps be gained from the 
experience. Whatever else we may expect from an organijation 
whose action can be prevented in such a case by the failure of any 
one of five members to concur, we should not expect it to keep the 
peace by force. There can be no single-power veto in an effective 
world-government. 

A majority-system can work in an association where there is 
underlying agreement upon major values and objectives. The special 
privilege retained by the great powers in the United Nations was de¬ 
fended on the double ground that the main burden of enforcement 
would fall upon them, and that no decision could be enforced against 
the will of a great power without the kind of general war which 
the association was intended to prevent. Neither the first nor the 
second proposition w'as easy to refute. But the principal motive, 
though implicit in the second proposition, was not clearly admitted. 
The rule requiring the concurring vote of the five permanent mem¬ 
bers of the Security Council was a reservation of interests in regard 
to which these powers would not submit to collective decision. 
Where such a reservation is tacitly made, the rule of majority de¬ 
cision would matter little. A vote conflicting with the reservation 
would be defied. An association whose leading members make 
such a reservation cannot hojje to deal in any decisive way with the 
greater issues of world politics. 

If an association is to operate successfully, its members must 
agree to submit to collective decision in all matters with which the 
association is intended to deal. This means, if the object is the direct 
prevention of war, that the submission must extend even to those 
interests for which men are willing to risk their own lives and the 
independence of their country. A legal order capable of doing for 
the world what the national legal order does for the State must 
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wait for the day when the great powers are willing to make this 
submission. 

The basic avowed values for which the democratic nations stand 
are those connected with human personality. They are the freedoms 
set out in the historic bills of rights, joined now with positive claims 
to the conditions necessary for the development of the individual’s 
socially desirable capabilities. The only world-society into which 
the democratic peoples could enter without reservation would be 
one in which they believed that progress toward full realization of 
these rights would be secure. 

This, then, is the society which we should be offering to the 
world, even in these days when direct progress is stopped by 
fundamental disagreements among the greatest States. It is a society 
in which the welfare of the human individual would be the acknowl¬ 
edged primary object, and in which all organization for preventing 
violence and raising standards of life would be regarded as means 
to this end. We believe that the maximization of this welfare is the 
object of national government. Must it not also be explicitly 
recognized as the object of international government? 

The focal point of the constitution of this society would be the 
definition of essential human rights. A State’s membership in it 
would involve the obligation to maintain a government which makes 
the most of the resources at its disposal in order to realize the defined 
rights for its nationals. Every government’s treatment of nationals 
and aliens would be subject to investigation by organs of the world- 
society. With the preliminary screening necessary to prevent en¬ 
couragement of frivolous complaints, individuals would be allowed 
to present their own case before these organs. 

Before such a society can be honestly offered to the world, the 
democratic States have much to do in securing human rights at home. 
They can therefore usefully employ much of the time that will 
otherwise be lost in the present world conflict to improve their 
national positions in this field and to establish among themselves an 
organization for the international protection of the individual. 

What is proposed here is not the scrapping of the United 
Nations. It is rather the gradual re-orientation of that institution 
around the focus of human rights. The word “gradual” is empha- 
azed because little, if anything, can be accomplished in the present 
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conjuncture by the elaboration and promulgation of complete inter¬ 
national bills of rights, whether in the form of declarations or con¬ 
ventions. 

Machinery for the international advancement of individual liberty 
and welfare can operate successfully only as part of a general or¬ 
ganization maintaining order by regulating the use of force and 
arbitrating conflicts of interest. Keeping order and administering 
justice within the state-society are functions of national government 
without which individual life would be “nasty, brutish and short.” 
It has long been obvious that the liberties and welfare of the in¬ 
dividual are disastrously curtailed by international conflict; and 
in the present century we have at last begun to organize for the 
purpose of keeping order and administering justice on a world¬ 
wide scale. There is a broad consensus that this is necessary if the 
general level of life is to be raised or even kept where it now stands. 
The great rift in the consensus is at present on the question whether 
the universal organization shall take place under the aegis of Soviet 
“communism” or of Western democracy. We on the democratic 
side believe that a Soviet world-order would destroy the liberties 
of the individual that to us are an essential element in his welfare. 
But, in urging our plan of international organization, we have not 
made it sufficiently clear that our object is not to preserve capitalism 
or to impose Western ideas of life and government, but to raise 
standards of living, in the intellectual and spiritual as well as 
material sense, everywhere in the world, and by whatever economic 
and political sj^stem each particular country may prefer. The core 
of the proposal here made is that we should place our emphasis 
squarely on that aim. 

The General Assembly of the United Nations adopted a com¬ 
prehensive Declaration of Human Rights in December, 1948. The 
document embodies (along with all the negative rights of the his¬ 
toric bills, such as freedom of speech, religion, association, and free¬ 
dom from arbitrary arrest) positive rights that will require the 
State not merely to refrain from invading an area of discretion left 
to the individual, but to see that he is provided with food and 
shelter, opportunity for education, and useful employment. In the 
interval since its adoption, the United Nations Commission on 



NEW DIRECTIONS 


297 

Human Rights has drafted a convention in an attempt to win bind¬ 
ing force for the content of the Declaration. 

This is a dubious mode of procedure. Declarations do not purport 
to make law, and there is something to be said for an ideal state¬ 
ment of rights to be promulgated in this form. It sets a standard 
toward which States may be moved by internal and external pres¬ 
sures. On the debit side must be noted the wide disparity between 
the Declaration and even the best national codes that are actually 
enforced. This is apt to win for it the scorn with which “practical” 
men look upon utopias. 

To cast in the form of a convention a scheme of rights so far 
ahead of anything yet realized is to run a more serious risk. The 
prospect of general ratification without paralyzing reservations is 
small, and of actual enforcement, smaller. In this way, the whole 
serious movement may be brought to confused and discouraging 
stalemate. 

For more than thirty years we have had in operation an excellent 
model for the international advancement of human rights. This is 
the International Labor Organization which, since 1919, has been 
assisting in improving conditions of labor over a large part of the 
world. By devoted but patient and scientifically directed effort, it 
won a place for itself in international life which preserved it whole 
in the conflicts that destroyed the League of Nations. One secret 
of its modest but real success in an important sector of human 
rights is that it did not begin by drafting and then attempting to 
enforce a whole code of labor-employer relations. Instead, it se¬ 
lected limited portions of a great complex and dealt with them 
successively. 

In the new program of advancement of human rights, even 
greater patience and greater caution will be required. It will not be 
advisable to have in the field at the same time the number of con¬ 
ventions awaiting ratification that the International Labor Organiza¬ 
tion had. A particular problem, such as racial discrimination, should 
be selected first, and a system of study, report, and enforcement 
worked out and tested by actual experience before moving into other 
fields. It will probably be foimd that racial discrimination is causally 
interwoven with other social and economic conditions that will have 
to be controlled before it can be eradicated, but a sharp focus of 
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effort will make for progress. The subject is suggested for early 
attack because it is one of the most pernicious survivals of barbar¬ 
ism, because since the latter half of the nineteenth century there has 
been a cumulative growth of indignation over cruelty to racial 
groups, and because it is one of the standing causes or excuses of in¬ 
ternational conflict. Moreover, the arrangements made after both 
world wars for protecting minorities afford precedent and instruc¬ 
tion. Of all desirable rights, that of not suffering prejudice by 
reason of race would probably attract most championship in general 
opinion.' 

Some would postpone racial equality until the freedom to hold 
and express opinion has been secured. Reasons of merit as well as 
of tactics are advanced for this priority. As power and resources are 
now distributed in the world, no program of human rights can suc¬ 
ceed without the strong support of the United States. In respect of 
racial equality, such support might prove politically impossible 
owing to surviving interests in discrimination in the southern states 
of the Union. Putting the problem upon an international plane 
might even retard remedial processes now operating there. As a 
positive argument, it is urged that liberty of opinion and expression 
is basic, since only when this liberty exists can the demands of men 
be known and measured, and since its free exercise is the very stuff 
of creative participation in social and political activity.® Against this 
must be reckoned a certain cold abstractness about freedom of speech 
which reduces its popular appeal. 

The order of work in the international definition and implemen¬ 
tation of human rights need not and cannot be settled here. The 
above discussion of freedom of speech and freedom from discrimina¬ 
tion will serve to illustrate the kind of balancing of interests which 
the responsible agency will have to carry out in planning its opera¬ 
tions. There will be other bids for first choice. The important thing 
is the development of effective procedures to which men may in¬ 
creasingly repair in matters which concern them individually and 
deeply. This is the way to bring international organization out of 
the high clouds of diplomacy and to win for it the common loyalty 
which is the firm foundation for authority. 

The success of the International Labor Organization is not the 
only experience which suggests human rights as the explicit focal 
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objective of world-sodety. Some attention has been given in this 
book to the modern improvement in the treatment of prisoners of 
war and of the wounded and sick, and to the part played in this 
improvement by treaty-regulation. To the list of achievements 
should be added the work of the World Health Organization and 
its predecessor, and of the United Nations International Children’s 
Emergency Fund. In all of these cases, effort has been pointed 
directly at relieving the sufferings and enhancing the welfare of 
the individual human being. Economic motives have undoubtedly 
played their part, especially in the functions assigned to the Inter¬ 
national Labor and World Health Organizations; but the dominant 
spirit is humanitarian. This spirit is most readily awakened, and 
operates most effectively, when palpable benefits for the indi^ndual 
are most clearly the subject of appeal. The quick and spontaneous 
relief that flows in when a natural calamity afflicts men, women, and 
children, even those of an unfriendly community, is a recurring 
proof of this human tendency. What happens to States is, in com¬ 
parison, a matter of indifference. Sympathy for the individual, 
everywhere, is the key which, properly used, can open up to inter¬ 
national co-operation even those groupings where hostility is most 
easily excited against the outsider conceived as an impersonal 
threat to limited privileges. 

How does this plan of organization around a program of human 
rights differ from the proposals of federal union now being urged 
by so many enthusiasts upon the Western democracies? Though 
the immediate focus is different, the whole group of ultimate ob¬ 
jectives is doubtless the same. But the agenda and methods sug¬ 
gested differ so profoundly from those proposed by contemporary 
federalists that the plan must stand or fall by itself. It cannot be 
identified with any movement for the constitutional merger of 
States employing our modes of government. The criterion of inclu¬ 
sion is not mode of government, but willingness to submit to collec¬ 
tive scrutiny and correction as to the liberties and welfare of the 
citizen in fields to be selected by the United Nations from time to 
time for development. The agenda is not a sudden adventure in con¬ 
stitutional \mion which would ignore ingrained differences of cul¬ 
ture together with inequalities of social and economic achievement, 
but a systematic attack upon the inequalities which make constitu- 
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tional union undesired and in any broad compass undesirable. This 
is at the same time an attack upon the conditions which have a 
prominent place among the causes, and a still more prominent place 
among the pretexts, of war. No pretense is made that perpetual 
peace can be assured by such a program. Short of extinction there 
is probably no perpetual peace for the restless sons of men. Like the 
State, any organization transcending States may be shaken and even 
shattered by internal conflict. All that I assume is that human wel¬ 
fare can be enhanced and the frequency of war reduced by intel¬ 
ligent organization on the supranational plane. 

The constitutional union of a limited number of the existing 
States, if it were possible, would not necessarily be a step toward 
a world-order. It might well be a consolidation of separatism on an 
enlarged base. Such unions generate unanticipated difficulties in the 
way of admitting new members —^ phenomenon being illustrated 
before our eyes by the resistance to applications from Hawaii and 
Alaska for admission to the United States. 

The program suggested in this book is unspectacular, slow and 
difficult. But in the degree in which it can be realized it will be a 
direct advance toward a universal society of men. Every step will be 
designed to broaden the recognition and implementation of com¬ 
mon valuesj and the recognition and implementation of common 
values are the foundation and the business of society. 
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